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the public duty rule continued on page 10

 In January of  2016, in Coleman v. 
East Joliet Fire Protection District,1 a divided 
Illinois Supreme Court abolished 
the long-standing “public duty rule” 
and its “special duty exception.” This 
development is important to plaintiffs 
who have been injured by the conduct 
of  governmental service providers who 
were heretofore relieve d in many cases, 
ab initio, from any liability to members 
of  the general public, regardless of  
the nature and extent of  the wrong.  
The abrogation of  this rule will hardly 
open the “fl oodgates” of  litigation, 
however.  Conventional tort principles 
and statutory immunity will still serve 
to limit liability against governmental 
actors.  Moreover, the court recognized 
that the Illinois General Assembly may 
decide, as a matter of  public policy, to 
codify the public duty rule.
 The common-law public duty rule 
provided that a local governmental entity 
and its employees owed no duty of  care 
to individual members of  the public to 
provide governmental services such as 
police and fi re protection services.2 The 
rule was premised upon the principle 
that the duty of  the governmental 
entity to: “preserve the well-being of  
the community is owed to the public at 
large rather than to specifi c members 
of  the community.”3 The “special 
duty exception” developed in limited 
cases when the local governmental 
entity owed a special duty of  care to 
a particular individual different than 
that owed to the general public.4  With 
respect to police protection services, 
the rationale for the public duty rule 
has been explained: “[t]his rule rests 
upon public policy considerations 
that a police department’s negligence, 

oversights, blunders or omissions are 
not the proximate or legal cause of  
harms committed by others.  A general 
duty would put the police in the position 
of  guaranteeing the personal safety of  
every member of  the community.”5

 In Coleman, the decedent, Coretta 
Coleman, and her husband lived in an 
unincorporated area of  Will County.6  
In June 2008, all 911 calls from this 
area were initially routed to a police 
dispatch center operated by the Will 
County sheriff ’s offi ce that handled 
only police emergencies.7 The East 
Joliet Fire Protection District provided 
fi re and ambulance services to the area 
and contracted with the Orland Fire 
Protection District for dispatching 
those services.8 Medical emergency 
calls from the area were transferred 
from the Will County police dispatch 
center to Orland Central Dispatch, 
whose operators then dispatched 
ambulances operated by the East Joliet 
Fire Protection District.9

 On June 7, 2008 at 6:10 p.m., 
Coretta Coleman called 911 and 
reported to the Will County 911 
operator that she could not breathe 
and needed an ambulance.10 Coretta 
gave the 911 operator her address 
and told her to “hurry.”11 The 911 
operator told Coretta to hold and then 
transferred the call to Orland Central 
Dispatch, where an emergency medical 
dispatcher received the transferred 
911 call.12 Although the written 
procedures required the 911 operator 
to communicate the nature of  the 
emergency call, the 911 operator did 
not speak to the dispatcher and hung 
up as soon as the call was transferred.13  
The emergency medical dispatcher 

asked Coretta some questions but 
received no response.14 He then hung 
up and called Coretta’s number twice 
but received a busy signal.15  Although 
dispatchers are trained to call the agency 
that transferred the 911 call if  more 
information is needed, he did not.16  
He identifi ed the nature of  the call as 
an “unknown medical emergency” and 
placed the call in line for an ambulance 
dispatch at 6:13 p.m.17 At 6:16 p.m., 
East Joliet Fire Protection District 
ambulance 524, was dispatched to the 
Coleman residence.18  The ambulance 
crew arrived at 6:19 p.m. but was 
unable to enter the home because the 
doors were locked.19 The emergency 
medical responders then radioed 
Orland Central Dispatch for more 
information and asked the dispatcher 
to call Coretta.  
 While at the Coleman home, 
the emergency medical responders 
were approached by neighbors who 
informed them that an elderly couple 
resided at the residence.20 However, 
the emergency medical responders 
explained they could not make a forced 
entry without a police offi cer present 
and invited the neighbors to call the 
police. The responders went back into 
service at 6:24 p.m. and advised Orland 
Central Dispatch that there was “no 
patient.”21

 After ambulance 524 left the 
Coleman residence, a neighbor called 
911 and spoke to the original 911 
operator, who at 6:37 p.m. called Orland 
Central Dispatch and told the original 
dispatcher that she had transferred a 
call to him earlier from a “female [who] 
was unable to breath” and that the fi re 

by Deidre Baumann
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the public duty rule continued from page 8

department left the residence and did 
nothing.22 The dispatcher attempted 
to dispatch a second ambulance but 
the 911 operator had not given him 
Coleman’s complete address.23 The 
second ambulance crew did not fi nd 
the Coleman residence until 6:51 
p.m., 41 minutes after Coretta made 
the initial call.24 Coretta was found 
unresponsive and was pronounced 
dead at the hospital, having died of  
cardiac arrest brought on by a rapid 
onset of  pulmonary edema.25

 A wrongful death and survival 
action was fi led on behalf  of  the estate 
of  Coretta Coleman against (1) East 
Joliet Fire Protection District, (2) the 
East Joliet ambulance crew, (3) Will 
County, (4)  Will County’s 911 operator, 
(5) the Orland Fire Protection District, 
and (5) the Orland emergency medical 
dispatcher. Coleman alleged that 
defendants’ negligent and/or willful 
and wanton acts and omissions 
deprived Coretta of  a chance to survive 
and caused her pain and suffering.26

 Defendants ultimately fi led 
motions for summary judgment on 
plaintiff ’s willful and wanton counts, 
arguing that they owed no duty to 
Coretta under the public duty rule and, 
even if  a duty was owed, they were 
immune from liability under the EMS 
Systems Act (the “911 Act”).27  The 
trial court granted summary judgment 
in favor of  all defendants on the willful 
and wanton counts under the public 
duty rule, holding that the “special 
duty” exception to the public duty rule 
did not apply to the defendants because 
Coretta “initiated the contact with the 
municipality and was not under the 
direct or immediate control of  any of  
the defendants.”28 The appellate court 
affi rmed.29 The Illinois Supreme Court 
allowed plaintiff ’s petition for leave to 
appeal on the question of  whether the 
public duty rule remained viable.30

 After a lengthy examination of  the 
“origins and history of  various forms 
of  governmental tort immunity in 
Illinois,”31 as well a discussion of  the 
origins and history of  the common-

law public duty rule,32 the court held 
that the public duty rule did not remain 
viable and should be abandoned for 
three reasons: “(1) the jurisprudence 
has been muddled and inconsistent in 
the recognition and application of  the 
public duty rule and its special duty 
exception; (2) application of  the public 
duty rule is incompatible with the 
legislature’s grant of  limited immunity 
in cases of  willful and wanton 
misconduct; and (3) determination of  
public policy is primarily a legislative 
function and the legislature’s enactment 
of  statutory immunities has rendered 
the public duty rule obsolete.”33     
 The common-law concerning 
the public duty rule has indeed been 
“muddled and inconsistent,” primarily 
because courts had confused the duty 
and immunity analyses.  The Coleman
court explained, “[w]hether a plaintiff  
can establish that a local public entity 
owed a duty is a separate and distinct 
inquiry from the issue of  whether 
defendants can claim a statutory 
immunity is available as a defense.”34
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Thus, before a court can determine 
whether a statutory immunity applies, 
it must fi rst determine whether a 
duty is owed the plaintiff.35 Further, 
the court explained, “[a]s one court 
has aptly noted, ‘[c]onceptually, the 
question of  the applicability of  a 
statutory immunity does not even arise 
until it is determined that a defendant 
otherwise owes a duty of  care to the 
plaintiff  and thus would be liable in 
the absence of  such immunity.’”36  
The court also explained that “this 
‘logical sequence of  inquiry’ has been 
overlooked and the ‘immunity cart has 
been placed before the duty horse.’”37  
The court acknowledged, even it had 
addressed issues of  immunity without 
determining whether any duty exists, 
explaining that when a plaintiff ’s cause 
of  action is based solely on negligence 
and application of  a statutory immunity 
would be dispositive, then assuming 
a duty expedites the immunity issue.38  
This has caused applications of  duty 
and immunity to become “muddled, 
confusing, and unduly complicated.”39

 The court’s second justifi cation 
for abolishing the common-law public 
duty rule is that its application is 
incompatible with the legislature’s grant 
of  limited immunity in cases of  willful 
and wanton misconduct. The court 
explained, “[t]he legislature has deemed 
it appropriate to allow recovery in cases 
of  willful and wanton misconduct.”40  
Under the public duty rule, however, “a 
plaintiff  is precluded from pursuing a 
cause of  action for willful and wanton 
misconduct, in contravention of  
the clear legislative decision to allow 
recovery against the public entity in 
certain cases involving willful and 
wanton misconduct.”41 The court 
is referring, of  course, to the Local 
Governmental and Governmental 
Employees Tort Immunity Act 
(“Tort Immunity Act”), as well as 
other legislation which has provided 
immunity for specifi c governmental 
functions and actors.  
 The Tort Immunity Act applies to 
local public entities, including counties, 
fi re protection districts, and other 

local governmental bodies.42  As the 
Illinois Supreme Court explained in In 
re Chicago Flood Litigation,43 “[t]he Tort 
Immunity Act adopted the general 
principle that local governmental units 
are liable in tort, but limited this liability 
with an extensive list of  immunities 
based on specifi c governmental 
functions.”  Moreover, “the General 
Assembly has also enacted other 
legislation44 that provides immunity 
for various emergency services such 
as the Emergency Medical Services 
(EMS) Systems Act and the Emergency 
Telephone System [911] Act.”45

Therefore, explained the court, “in 
Illinois, the common-law doctrine of  
local governmental tort immunity has 
been replaced by the Tort Immunity 
Act and other statutes that grant tort 
immunity for various governmental 
services provided to the public.”46

 The court’s third justifi cation 
for the abolition of  the common-
law public duty rule is related to the 
second, that is, the determination of  

the public duty rule continued on page 12
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the public duty rule continued from page 11

public policy is primarily a legislative 
function and the legislature’s enactment 
of  statutory immunities has rendered 
the public duty rule obsolete.47 The 
court explained that “the public policy 
behind the judicially created public 
duty rule and its special duty exception 
have largely been supplanted by the 
legislature’s enactment of  statutory 
immunities[.]”48 The court concluded, 
“the underlying purposes of  the 
public duty rule are better served by 
the application of  conventional tort 
principles and the immunity protection 
afforded by statutes than by a rule that 
precludes a fi nding of  a duty based 
on the defendant’s status as a public 
entity.”49 Thus, in cases where the 
legislature has not provided immunity 
for certain governmental activities, 
traditional tort principles apply.  If  the 
legislature determines it necessary as 
a matter of  public policy, invited the 
court, it may codify the public duty 
rule.50

 While plaintiffs will no longer be 

automatically barred from recovery 
against local governmental entities, 
plaintiffs will nevertheless continue to 
face signifi cant challenges, particularly 
in establishing duty, proximate cause, 
the applicability of  various immunity 
provisions, some of  which may confl ict, 
and that defendant’s actions amount 
to willful and wanton conduct.51 The 
discussion, infra, is meant to be a primer 
and does not begin to encompass the 
array of  issues which will undoubtedly 
arise despite the abrogation of  the 
public duty rule.
 First, defendants will continue to 
argue the issue of  duty based upon 
conventional tort principles.  The court 
has held, “every person owes a duty 
of  ordinary care to all others to guard 
against injuries which naturally fl ow as 
a reasonably probable and foreseeable 
consequence of  an act, and such a 
duty does not depend upon contract, 
privity of  interest or the proximity of  
relationship, but extends to remote and 
unknown persons.”52 Thus, where a 
defendant’s course of  action creates a 

foreseeable risk of  injury, the defendant 
has a duty to protect others from such 
injury.53 The “touchstone” of  the 
court’s duty analysis is to ask whether a 
plaintiff  and a defendant stood in such 
a relationship to one another that the 
law imposed upon the defendant an 
obligation of  reasonable conduct for 
the benefi t of  the plaintiff.54  But the 
“relationship” between the plaintiff  
and defendant need not be a direct 
relationship between the parties.  
Rather, “relationship” is a shorthand 
description for the analysis of  four 
factors: (1) the reasonable foreseeability 
of  the injury, (2) the likelihood of  
the injury, (3) the magnitude of  the 
burden of  guarding against the injury, 
and (4) the consequences of  placing 
the burden on the defendant.55  Any 
analysis of  the duty element turns on 
the policy considerations inherent 
in the above factors, and the weight 
accorded each of  the factors depends 
on the circumstances of  the particular 
case.56

 Second, defendants will continue 
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the public duty rule continued on page 14

to challenge proximate cause.  
Proximate cause requires a plaintiff  to 
establish both “cause in fact” and “legal 
cause.”57 Cause in fact is established 
if  the occurrence would not have 
happened “but for” the conduct of  the 
defendant.58  Legal cause is a question 
of  foreseeability and whether the injury 
is of  a type that a reasonable person 
would see as a likely result of  his or her 
conduct.59 An interesting discussion of  
proximate cause is found in Martinelli 
v. City of  Chicago.  In that case, on the 
date in question, plaintiff, who worked 
for a telecommunications company, 
was assisting city workers on a water 
department job. During the morning 
construction work, the City had 
established certain safety provisions 
including barricades and fl agmen, but 
these protections were removed when 
City workers went on an extended lunch 
break, leaving the plaintiff  in a largely 
unprotected work zone.60 During this 
time, a distracted motorist lost control 
of  his vehicle, pinned plaintiff  to the 
bumper of  his truck, and traumatically 

amputated plaintiff ’s left leg above the 
knee.61  Plaintiff  and his wife sued the 
City for negligence. In defense, the City 
argued that it could not be held liable for 
plaintiff ’s injuries because the conduct 
of  the distracted motorist was the sole 
proximate cause of  the accident.62  The 
City also argued that the conduct of  
the distracted driver could be described 
as constituting an intervening cause 
of  plaintiff ’s injuries.63 The court 
declined “the City’s invitation to usurp 
the role of  the jury.”64 It held that the 
evidence at trial “clearly supports the 
jury’s fi nding that but for the City’s 
conduct, this accident would not have 
happened.” 
 

65

66

67  
 In support of  its holding, the 
appellate court discussed Fenton v. City 
of  Chicago.68 In that case, City police 
responded to a call of  a domestic 
disturbance involving the victim’s 
girlfriend’s son, who was drunk and 
disruptive.69 Ultimately, the police left 
the scene of  the disturbance after 
sending the perpetrator outside; the 
offi cers observed the perpetrator one 
block before leaving in their squad car.  
Approximately six minutes later, the 
victim called the police again.  Before 
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the police returned, the victim was 
badly beaten and stabbed, which led 
to his death.70 The City argued that the 
conduct of  the agitator returning to the 
scene was legally unforeseeable or an 
independent intervening cause.  This 
court rejected that argument explaining 
“the possibility that this drunken, 
angry young man whose conduct had 
twice required police intervention 
might return to the residence and 
act in a violent manner strikes us as 
probable and very likely” under the 
circumstances.71  
 Third, defendants will continue to 
challenge plaintiffs’ assertions of  willful 
and wanton conduct.  As courts have 
recognized, there is no requirement 
that a plaintiff  prove conduct that 
approaches intentional acts to prove 
willful and wanton misconduct.72  
Willful and wanton misconduct “is 
properly described as occupying an 
area between simple negligence and 
intentional wrongdoing.”73 In Ziarko, 
the Illinois Supreme Court explained 

that willful and wanton conduct 
includes acts “committed under 
circumstances exhibiting reckless 
disregard for the safety of  others, 
such as a failure, after knowledge of  
impending danger, to exercise ordinary 
care to prevent it or a failure to discover 
the danger through recklessness 
or carelessness when it could have 
been discovered by the exercise of  
ordinary care.”74 The court in Ziarko 
v. SooLine R.R. Co, also stated that the 
determination of  whether conduct was 
willful and wanton was fact-specifi c, 
for under “the facts of  one case, willful 
and wanton misconduct may be only 
degrees more than ordinary negligence, 
while under the facts of  another, 
willful and wanton misconduct may 
be only degrees less than intentional 
wrongdoing.”75 In Fenton, for example, 
the court held, given the circumstances 
facing the police offi cers, their failing 
to act was consistent with willful and 
wanton conduct.
 Finally, there will be instances 
where defendants will assert multiple 

immunity provisions, some of  which 
confl ict.  Where two or more immunity 
sections potentially apply to the 
facts of  a case, the more specifi cally 
applicable immunity controls.76 In 
Ries v. City of  Chicago, the court held 
“section 4–106(b) deals specifi cally 
with immunity for injuries infl icted 
by escaping prisoners, while section 
2–202 is a general section applying to 
immunity for acts or omissions in the 
execution or enforcement of  any law.”  
Therefore, even if  the court were to 
fi nd that “section 2–202 applies here, it 
could not prevail over section 4–106(b), 
which applies more specifi cally and 
contains no exception for willful and 
wanton misconduct.”77  
 Similarly, courts will presume 
that the legislature intended the more 
recent statutory provision to control.78

In Moore v. Green, the Illinois Supreme 
Court recognized that the General 
Assembly adopted the Tort Immunity 
Act in 1965, whereas the General 
Assembly passed the Domestic 
Violence Act twenty years later.79

the public duty rule continued from page 13



Volume 20, Number 1 l Winter 2018 Trial Journal 15

The court explained, “[j]ust as the 
legislature exercised its constitutional 
prerogative to provide immunity in 
the Tort Immunity Act, it did so in 
the Domestic Violence Act as well.” 
Therefore, “[t]he legislature’s intent 
in this regard is inconsistent with 
absolute immunity for municipalities 
under section 4-102 or 4-107 of  the 
Tort Immunity Act.”80

 Further, a statute that is particular 
and relates to only one subject will 
prevail over one that applies to cases 
generally.81 In Murray v. Chicago Youth 
Center, the 13–year–old plaintiff  
was rendered a quadriplegic from 
a trampoline accident during an 
extracurricular lunch period tumbling 
class.82 The court determined that 
section 3–109 of  the Tort Immunity 
Act83 which specifi cally covered 
immunity for a person’s voluntary 
participation in hazardous recreational 
activities—including trampolining—
prevailed over sections 2–20184  and 
3–108(a).85 Thus, the plaintiffs were 
entitled to rely on section 3–109’s 
exception for willful and wanton 
misconduct, and the defendants 
could not rely on the more complete 
immunity provided by sections 2–201 
and 3–108(a).86 The appellate court 
applied the same reasoning in Ware 
v. City of  Chicago87 to conclude that 
sections 2–10588  and 2–20789 of  the 
Tort Immunity Act, which specifi cally 
apply to inspections of  property, 
prevailed over section 2–202.  
 While the abrogation of  the 
common-law public duty rule is a 
positive development for plaintiffs, to 
be sure, there will be no shortage of  
litigation regarding those issues herein 
discussed, as well as many other issues 
devised by defendants. Moreover, 
it will be critically important for 
plaintiff ’s attorneys to stay abreast of  
developments with the Tort Immunity 
Act, the EMS Act, the 911 Act, the 
Domestic Violence Act, the Illinois 
School Code and any other specialized 
legislation that may provide defendants 
with qualifi ed or absolute immunity.
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Attorney’s Retaining Liens: Know Your Rights But Assert 
Them Cautiously

 We have all been there.  The client 
owes you money for fees or costs, you 
withdrew or were discharged, and now 
the client wants your work without 
paying.  The knee-jerk response is 
indignation - after all, you did the work 
and the client is now trying to get it 
without paying.  Worse yet, you may be 
out-of-pocket for expenses.  Do you 
refuse to turn over the fi le?
 If  you decide to assert your 
retaining lien, you are relying on a 
well-established common law right.  
In 1889, the Illinois Supreme Court 
in Sanders v. Seelye recognized the 
attorneys’ retaining lien in Illinois.1  
In Sanders, the Illinois Supreme Court 
noted that a retaining lien exists on 
“all papers or documents of  the client 
placed in the attorney’s hands in his 
professional character or in the course 
of  his professional employment... 
and it makes no difference what the 
purpose may have been in placing them 
in the attorney’s hands.”2  The property 
at issue in Sanders was bonds that were 
allegedly held merely for safekeeping; 
nonetheless, the court affi rmed the 
decision that a lien existed for any 
fees that the attorneys were due.3  
The attorney’s lien continues until the 
“attorney receives payment of  unpaid 
fees, the client posts adequate security 
for payment, or the attorney surrenders 
the materials subject to the lien.”4  
 As Sanders illustrates, the right of  
the common law retaining lien was 
a broad and powerful tool to obtain 
payment.  It extended not solely to 
documents generated in and for the 
litigation, but to anything given to the 
attorney.  While most cases did not (and 
do not) involve holding bonds or other 

items with explicit monetary value, the 
proposition that an attorney can retain 
the originals of  critical documents is a 
potent tool to obtain payment.  
 Illinois courts have continued to 
recognize the common law retaining 
lien.5  As the use of  liens evolved, courts 
began to examine the intersection 
between the Rules of  Professional 
Conduct and the assertion of  the lien, 
as the two are at times in confl ict.  
Illinois Rule of  Professional Conduct 
Rule 1.16(d) provides that “[u]pon 
termination of  representation, a lawyer 
shall take steps to the extent reasonably 
practicable to protect a client’s interest, 
such as…surrendering papers and 
property to which the client is entitled.”  
Comment 9 to the rule similarly 
provides that “[e]ven if  the lawyer has 
been unfairly discharged by the client, 
a lawyer must take all reasonable steps 
to mitigate the consequences to the 
client.”  Rule 1.16(d) also provides that 
the “lawyer may retain papers relating 
to the client to the extent permitted 
by other law.”  These appear to be in 
confl ict.  The First District Appellate 
Court quoted an ABA informal ethics 
opinion in describing this sentiment: 
“‘[m]ere existence of  a legal right does 
not entitle a lawyer to stand on that 
right if  ethical considerations require 
that he forego it.’”6  
 The appellate court provided 
some guidance as to how to determine 
whether to assert the lien, again 
quoting the ABA opinion: “The 
lawyer should take into account [1] 
the fi nancial situation of  the client;[2] 
the sophistication of  the client in 
dealing with lawyers; [3] whether the 
fee is reasonable; [4] whether the client 

clearly understood and agreed to pay 
the amount now owing; [5] whether 
imposition of  the retaining lien would 
prejudice important rights or interests 
of  the client or of  other parties, [6] 
whether failure to impose the lien would 
result in fraud or gross imposition 
by the client; and [7] whether there 
are less stringent means by which the 
matter can be resolved or by which 
the amount owing can be secured.”7

The court provided some examples 
of  times when asserting the lien would 
not be proper.  It would be improper to 
assert the lien where asserting the lien 
would “prejudice the client’s ability to 
defend against a criminal charge or to 
otherwise protect a signifi cant personal 
liberty.”8  The attorney should hesitate 
to assert the lien where the assertion 
would “adversely affect the court, 
other parties or the public interest.”9

Additionally, “if  the client is fi nancially 
unable to pay, the lawyer should 
forego his lien since failure to pay the 
fee is not deliberate in that instance 
and therefore does not amount to 
gross imposition by the client.”10 The 
attorney could, however, assert the lien 
where the property of  the client was in 
the property of  a trustee or liquidator, 
as this was an issue of  priority among 
creditors.11   
 Under these guidelines, the lien 
is most properly asserted where 
representation occurred in a civil matter 
representing a client that could pay, 
and agreed to pay, but then declines to 
do so.  Judge Grady summarized this 
nicely: “Assertion of  the lien would 
be ethically justifi ed when the client is 
fi nancially able but deliberately refuses 
to pay a fee that was clearly agreed 
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attorney’s retaining liens continued on page 20

upon and is due, since this conduct 
would constitute gross imposition by 
the client.”12  Courts are most likely 
to respect the lien, and have more 
sympathy for the attorney, in this 
situation.13  In such a case, the court 
may permit adequate security in lieu 
of  the lien which, from the attorney’s 
perspective, achieves the purpose of  
getting paid.14  
 Once you’ve determined 
that asserting the lien is ethically 
permissible, there are certain practical 
considerations that should be taken 
into account.  First, you’ll spend time 
(if  you represent yourself) or money 
(if  you hire someone) in opposing the 
client’s request and motion to obtain 
the fi le.  Consider the monetary or 
opportunity cost of  doing so.  
 Next, consider the risk of  a 
disciplinary complaint or malpractice 
lawsuit. Although it is not a high 
volume source for complaints to the 
Attorney Registration and Disciplinary 
Commission (ARDC) (in 2016, of  the 
5,401 investigations docketed, 24 were 

classifi ed by the ARDC as involving 
“failing to properly withdraw from 
representation, including failing to 
return client fi les or documents”), 
refusing to provide the client’s fi le is an 
activity that is a potential trigger for an 
ARDC complaint given the potential 
harm to the client and anger that results 
from the attorney’s actions.15  The low 
overall volume is also likely a function of  
the rarity of  the situation as compared 
to high-volume complaints such as 
neglect (2,183 in 2016).16  Given that 
the relationship is likely acrimonious at 
this time if  the attorney and client are 
in a position where the matter has risen 
to the attorney refusing to turn over the 
fi le, it is unsurprising that this action 
results in ARDC complaints.  Similarly, 
if  deadlines are missed or the case is 
harmed in the interim, the attorney 
is at risk for a malpractice complaint.  
Even if  the ARDC complaint or the 
malpractice lawsuit lack merit, there is 
time and money spent, as well as stress.
 Finally, consider the amount of  
money at stake.  Given these concerns, 

as well as the time and money potentially 
involved, an attorney should consider 
whether the amount at stake is worth 
it.  There are undoubtedly situations 
where it may be the right decision to 
assert a retaining lien; however, given 
the ethical implications and concerns, 
it should be used sparingly.  
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by Michael W. Kopsick

 “Few players recall big pots they 
have won, strange as it seems, but every 
player can remember with remarkable 
accuracy the outstanding tough beats 
of  his career.”1 Thinking back and 
recalling all of  my trial results, I am 
reminded not of  the verdicts I am 
happy with, but more vividly, I recall 
the verdicts which yielded below 
average results. Stark comparisons can 
be made between the legal practice and 
a poker game, especially through that 
quote from Rounders, a fabulous poker 
movie starring Matt Damon, a young 
man coincidentally paying his way 
through law school by grinding out a 
rigorous underground poker career. 
 Often times, attorneys are forced 
to make unsettling decisions on the eve 
of  trial that can lead to poor results. 
Taking into consideration your facts 
together with the current offer (if  any) 
and multiple other factors always lead 
a plaintiff ’s attorney and their client to 
decide one of  two things: 1) settle the 
case for a mediocre amount of  money 
currently on the table, or 2) answer 
ready and take it to trial. What I have 
discovered in my short career is that an 
attorney spends most of  their time on 
their ‘worst’ cases, and generally don’t 
get very stressed over their great cases. 
This concept could not be any truer 
when it comes to lower level municipal 
cases. 
 ‘Muni’ cases are a fi ckle beast. 
At fi rst glance, it is easy to think the 
case won’t take much of  your time. 
However, when you get into the weeds 
on a lower-level, often ‘soft-tissue’ 
case, as the case inches closer to trial, 
there is a balancing act. It’s a ‘Flying 
Wallendas’ scamper of  sorts, with lines 

tied between spending money on a 
losing case versus going rogue and not 
submitting any bills into evidence. 
 To give this article more 
perspective, I began my career at a high 
volume insurance defense fi rm. Trying 
cases was encouraged, and freedom of  
trial strategy came with the territory. 
That freedom gave me an imagination 
and more importantly a hunger to fi nd 
ways to turn nothing into something 
and to do so with creativity.  I am now 
a plaintiff ’s attorney, trying fewer cases 
per year but learning how to get things 
into evidence, rather than keep them 
out.   
 An attorney, especially a young 
attorney, is faced with the endless 
challenge of  keeping your expenses 
to a minimum. I am fortunate enough 
to work in a large fi rm, however, just 
because a young attorney doesn’t 
own his own practice doesn’t mean 
you shouldn’t be sweating each and 
every time you incur a case expense. 
Practically speaking, I always justify 
my expenses by asking myself  one 
question, “If  this were my fi rm, would 
I want to spend my own money for 
‘x’ expense.” What I have found with 
my lowest value cases is my answer is 
almost certainly, no. How, for instance, 
can you a justify spending $2,000 on a 
doctors deposition when your specials 
are $3,900 and liability is in question. 
If  I told my boss that I lost a trial with 
$3,900 in specials, and ‘oh, by the way’, 
my expenses are $5,200, I’m not sure 
I would be around long enough to be 
writing this article. 
 Keeping expenses in mind, there is 
a way to go about trying a case without 
high expenses and without much risk. 

Many of  you already have heard of  
the concept of  “anchoring,” which is 
a concept aimed at not putting bills in 
front of  a jury that will “weigh down” 
or “anchor” their verdict. After all, it 
is hard to tell a jury that your client 
incurred $5,000 in medical bills while 
then asking for $50,000 for combined 
pain and suffering and loss of  normal 
life. On the other hand, is asking for 
$50,000 really that absurd if  the jury 
has no idea what, if  any, medical bills 
were incurred? Certainly an interesting 
concept to consider. 
 To give you a very recent example, 
I tried a case in the municipal division 
in late May 2017. Ah, the Municipal 
Division. I feel like that’s where  lawyers 
like to get our hands dirty. Municipal 
is where bench players go to prove to 
coach that they deserve some playing 
time.   It’s where cases worth $20,000 
get offers of  $8,500. It’s where legends 
are born. 
 This was a case in which I had 
$5,200 worth of  past medical. I had a 
$1,982.07 hospital bill, a $3,488 physical 
therapy bill, and a couple other nominal 
bills from radiology and my client’s 
primary care physician (PCP). About a 
month before trial, I had to make the 
decision about whether to spend the 
money on either one or two evidence 
depositions, or simply take it to trial 
with no medical expenses brought into 
evidence. 
 Each case is obviously different 
with respect to how you get your bills 
and opinions into evidence. In this case, 
my client had only seen his PCP once. 
The PCP likely would have no opinions 
as to whether the accident caused my 
client’s injuries. Of  course I could prep 
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him, and I could send him the medical 
records so he could opine on them, but 
that would be objected to as he could 
not have relied on those records for 
purposes of  his care and treatment of  
my client. My doctor also struggled 
with English - that didn’t help my cause 
either. He complained about being 
deposed, didn’t know why we wanted 
his testimony and charged us a $1,500 
minimum for his deposition. Safe to 
say, this doctor wouldn’t be my client’s 
best advocate. It didn’t take long for me 
to rule him out. 
 I wouldn’t want to call the 
emergency room doctor, because they 
never have independent recollection of  
the patient, and generally are ‘too cool 
for school’ in a deposition. I’ve rarely 
been around emergency room doctors 
who give you the time of  day, especially 
in a case dealing with neck sprains and 
strains. Keeping in mind that emergency 
room doctors generally charge as much 
or more money for depositions than 
a regular PCP, physical therapist or 
chiropractor, I ruled him out as well.  
 For those reasons, I wasn’t left with 

many options. The settlement offer was 
$5,000 dollars leading into trial. Keep in 
mind we received an arbitration award 
of  $7,500 which was subsequently 
rejected by defense counsel. $7,500 
remained our demand throughout 
negotiation, but no defense attorney 
would pay that amount after literally 
paying money to reject it. So I knew we 
were looking at a realistic offer around 
$6,000. I told the attorney that if  she 
could get me $6,000, I would discuss 
it with my client. She ended up getting 
the $6,000, but my client and I decided 
that wasn’t enough to walk away from 
the case.  
 Given the fact that this case was 
the opposite of  complex, there wasn’t 
much to harp on with respect to 
motions in limine. There weren’t any 
photographs of  damage to the vehicle, 
so there was no DiCosola2 arugment. 
There weren’t any prior injuries and 
of  course no testifying doctors, so 
there was no Voykin3 argument either. 
Essentially, there was no typical motion 
normally found in a case like this that I 
was hoping would go my way besides 

the following motion: 
“This Court should bar defense 
counsel from arguing, attempting 
to create an inference, or suggesting 
that any treating physicians not 
called as witnesses by the Plaintiff  
would have provided exculpatory 
evidence.”4 

 This was an important motion in 
limine not necessarily for what it literally 
said, but it was more of  a barometer, 
clarifying the court’s preferences with 
respect to how, if  at all, I would be able 
to get in testimony regarding my client’s 
treatment. Would the judge make 
me keep all of  the evidence out as to 
any visits to any facilities whatsoever? 
Would I be allowed to argue that my 
client at least went to hospitals and 
doctors’ offi ces and experienced 
diagnostic testing? Could we discuss 
certain (excruciatingly) painful physical 
therapy, etc.? The defense attorney 
argued that I shouldn’t be allowed to 
mention any treatment whatsoever 
because I didn’t have a doctor testifying 
live or by evidence deposition. He 
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further argued that he should be able 
to go as far as essentially arguing an IPI 
5.01 missing witness instruction, saying 
that because there were no doctors 
present, that should ultimately call my 
case’s validity into question.
 When preliminary arguments were 
over, the judge split the baby. We were 
allowed to talk about doctors not being 
present and that jurors could potentially 
infer that I haven’t proved my case by 
a preponderance of  the evidence, but 
the defense attorney could not go as far 
as saying that me not putting on that 
evidence indicates or tends to indicate 
that my client wasn’t actually hurt or 
didn’t sustain injuries. Likewise, during 
direct examination, I was allowed to 
get into where my client went, what 
was done to him, and what the nature 
and extent of  his pain was throughout 
those times. No medical terms or 
diagnoses were used whatsoever. 
 My goal throughout trial was to 
walk as fi ne of  a line as I could with 
respect to talking about his care and 
treatment. I started with the emergency 

room treatment. My client testifi ed to 
going to the hospital, being seen by 
emergency room trauma physicians, 
getting x-rays, cat scans, and MRI’s. He 
testifi ed to staying at the hospital for 
approximately six hours and getting 
someone to pick up him to give him 
a ride home because he wasn’t able 
to drive. From looking at the records, 
it was clear that all diagnostic testing 
came up negative. Of  course, with no 
doctor testimony, none of  that was 
going to get in. The more the client 
used medical lingo like MRI, cat scan, 
etc., the more credibility the case 
gained. 
 We got into a lot of  testimony 
regarding his primary care physician 
(the doctor he saw once) and what 
kind of  doctor he is specifi cally, 
how long he has been treating with 
that doctor, what types of  injuries/
aliments the doctor focused on, etc. 
It was my way to basically read in the 
proverbial CV of  a medical doctor, 
and practically speaking, legitimize the 
medical treatment my client had. If  I 
were a defense attorney, I would have 

been jumping up and down objecting 
to relevance and foundation. Why on 
earth is it relevant in a trial with no 
direct testimony from a doctor who 
he is, what he does, what he specializes 
in, etc., especially when he is not there 
to be cross-examined. The defense 
attorney didn’t raise an eyebrow, so I 
continued on. 
 I ended with questions regarding 
physical therapy. I got into each and 
every type of  modality and how those 
modalities felt to my client. What made 
him uncomfortable, what was painful, 
etc. This took some good pretrial-prep 
to refresh my client’s recollection on 
what was done for him years ago. It 
also took an explanation of  my basic 
case theory for my client to understand 
what I wanted conveyed to the jury. 
 In retrospect, I caught a perfect 
storm of  the defense attorney not 
making timely objections, taking way 
too much time arguing liability on 
a rear end accident when he should 
have focused on pain and suffering, 
and a very attentive jury. After the 
trial was over, the defense attorney 
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managing partner walked up to me 
after my closing argument and asked 
me if  I would entertain a settlement 
before the jury was done deliberating. I 
respectfully, and immediately, declined. 
 I ended up asking for $14,000 
pain and suffering and $14,000 loss 
of  normal life as I knew the policy 
was $20,000 and I hoped the jury 
would knock down the verdict to some 
number around $20,000. They ended 
up coming back with a verdict in the 
plaintiff ’s favor for $28,000.  
 My big takeaway from all of  this 
anchor-talk is that I have proven to 
myself, albeit on one occasion, that 
jurors can be receptive to awarding 
pain and suffering and loss of  normal 
life without medical bills or medical 
testimony being entered into evidence. 
 Instead of  the defense attorney 
being the fi rst one to tell the jury 
how weak my case was, I did it in voir 
dire. I set the tone early and often by 
letting the jury know that I was going 
to harp on soft tissue injuries, pain 
and suffering and loss of  normal life. I 
spoke about the fact that my case was 

not a “million-dollar case” but it was 
important nonetheless. I did that in 
jury selection, opening and closing, and 
kept with that theme throughout direct 
examination of  my client. 
 Essentially, I added value to my 
case by taking value away. This verdict 
should give plaintiff  attorneys hope 
that this theory has serious merit. It 
should also give them relief  that when 
it comes time for evidence depositions 
to be scheduled and paid for, they no 
longer need to overthink and stress 
about a plan of  attack on a lower-level 
case. This option not only saves money, 
but it simplifi es a trial. 
 In the future, perhaps I’ll need to 
catch the perfect storm to get a similar 
result, perhaps not. Next time you’re 
on trial, if  you can catch the perfect 
storm, just make sure you don’t drop 
the anchor before getting to shore.  

Endnotes
1 Rounders. Dir. John Dahl. Perf. Matt 
Damon. 1998.
2 DiCosola v. Bowman, 342 Ill. App. 3d 

530, 533, 794 N.E.2d 875, 877 (2003).
3 Voykin v. Estate of  DeBoer, 192 Ill. 2d 
49, 733 N.E.2d 1275 (2000).
4 Cancio v. White, 297 Ill.App.3d 422, 
697 N.E.2d 749, 232 Ill.Dec. 7 (1 Dist. 
1998).”
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 In the internet age many workplaces 
have put into place blanket mobile 
device and photography restrictions 
on premises to deter employees from 
sharing what they see at work.  However, 
as with most ‘blanket’ employer 
policies, common sense and common 
law demand nuance, and particularly in 
the necessary and important context 
of  employee whistleblowers.  While 
Illinois common law has yet to directly 
address the use mobile devices to 
document OSHA violations at work, 
precedents from the Illinois cases 
Palmateer, Hinthorn, and Sherman point 
to a framework that protects such 
activity as incidental to and anticipation 
of  whistleblowing.  This framework 
runs parallel to the holdings of  Title 
VII and NLRB cases involving mobile 
device restrictions and protecting the 
workplace actions of  whistleblowers.
 First this article reviews the 
basics of  the retaliatory discharge 
tort, protecting activity falling within 
a “clear mandate” of  public policy as 
an exception to the at-will employment 
doctrine and how OSHA Sections 
5 and 11 and their regulations and 
enforcement caselaw have been 
recognized as a “clear mandate” for 
employee whistleblower protection in 
Illinois appellate decisions. 
 The article then pivots to the Whole 
Foods Markets Inc./Rio All-Suites Hotel & 
Casino NLRB decisions defi ning mobile 
device activity as potentially protected 
and fi nding blanket employer policies 
prohibiting mobile device photography 
to be unlawfully overbroad and 
restrictive of  the concerted activity 
rights of  workers and whistleblowers.  
Following is a discussion of  the Title 

VII/ADEA framework set forth in the 
U.S. seventh circuit case Smith v. CTA 
for independent employee investigative 
efforts into discrimination when 
such efforts are found reasonable 
under the circumstances.  From 
these sources, a two-step analysis is 
proposed for employee mobile device 
documentation of  unsafe conditions 
for protection under Illinois retaliatory 
discharge law.

 e Basics of Retaliatory Discharge 
at Illinois Common Law
 The tort of  retaliatory discharge 
is an exception to the general 
rule that an at-will employment is 
terminable at any time for any or no 
cause. Following Kelsay v. Motorola, 
Inc.1 and Palmateer v. Int’l Harvester Co.2 
retaliatory discharge claims in Illinois 
have been recognized by Illinois 
appellate courts under two theories: 
(1) where an employer discharges an 
employee for activities protected by 
“clear mandate” of  public policy, such 
as accessing workers compensation 
benefi ts or refusing to work in unsafe 
conditions;3 and (2) a “citizen crime-
fi ghter” theory where an employee is 
discharged for reporting activity that 
is reasonably perceived to be unlawful 
either internally at the employer or to 
an appropriate law enforcement or 
regulatory agency.4  Importantly, only 
an employee’s reasonable belief  that 
a condition is unsafe or an activity 
unlawful is necessary to deem a 
reporting “protected activity.”5  
 Plaintiffs in retaliatory discharge 
actions may recover full compensatory 
damages, including emotional distress, 
as well as punitive damages.6  The 

proper defendant in a retaliatory 
discharge case is the employer, 
or any entity than qualifi es as a 
“joint employer” (as opposed to 
agency/principal liability, vicarious 
liability or Title VII interference with 
employment liability), however there 
is no individual liability absent joint 
employer status.7  
 To state a valid claim for retaliatory 
discharge, a plaintiff  must establish 
that they were (1) discharged, (2) in 
retaliation for their activities, and (3) 
that the discharge violated a clear 
mandate of  public policy.8  In contrast 
to statutory retaliation claims such as 
those under the Illinois Human Rights 
Act, Title VII or the NLRB, a plaintiff  
must show that the retaliatory motive 
was a proximate cause of  the discharge 
rather than a mere “motivating factor.”9

While plaintiffs are necessarily entitled 
to prove their cases through inferences 
and circumstantial evidence, the 
McDonnel Douglas burden shifting 
analysis is not applied.10  The Illinois 
Supreme Court in Michael v. Precision 
All. Grp., LLC, rejected the application 
of  the McDonnel Douglas inference 
of  unlawful motivation following 
a plaintiff ’s showing of  employer 
pretext as it was held to muddy the 
water of  whether the plaintiff  met its 
burden of  showing proximate cause 
of  retaliation as opposed to merely 
showing retaliation was a “motivating 
factor” of  the discharge.11 Unlike the 
Illinois Whistleblower Act, the tort of  
retaliatory discharge only arises from 
a discharge rather than any adverse 
employment action or constructive 
discharge but is not limited to 
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whistleblowing to government 
agencies.12 The IWA does not preempt 
a retaliatory discharge tort.13  
 The Illinois Supreme Court fi rst 
recognized the tort of  retaliatory 
discharge at common law in Kelsay v. 
Motorola, Inc. to protect activity with 
a clear mandate in public policy.14  In 
Kelsay the plaintiff  was discharged 
in retaliation for fi ling a workers’ 
compensation claim. The court noted 
that public policy strongly favored the 
exercise of  workers’ compensation 
rights; if  employees could be fi red 
for fi ling compensation claims, that 
public policy would be frustrated.15 
By recognizing the tort of  retaliatory 
discharge, Kelsay acknowledged the 
common law principle that parties to 
a contract may not incorporate in it 
rights and obligations which are clearly 
injurious to the public.  In Hinthorn v. 
Roland’s of  Bloomington, Inc., the Illinois 
Supreme Court returned to the issue of  
retaliation for workers’ compensation 
benefi ts to clarify that activity in 
anticipation of  accessing statutory 

workers compensation benefi ts would 
also be protected activity for purposes of  
a retaliatory discharge cause of  action, 
holding that “it would be anomalous to 
allow a retaliatory discharge action to 
employees who are fi red after fi ling a 
workers’ compensation claim for work-
related injuries, but not those who are 
injured and fi red before they ever get 
the chance to fi le such claims.”16

 In Palmateer v. Int’l Harvester Co., 
the Illinois Supreme Court refi ned the 
scope of  activity protected by a “clear 
mandate” in public policy to protect 
“citizen-crime fi ghters” who collected 
evidence and reported suspected 
unlawful activity to appropriate law 
enforcement.17  In Palmateer, the 
supreme court found the plaintiff ’s 
activities protected where the plaintiff  
“was discharged for supplying 
information to a local law-enforcement 
agency that an IH employee might 
be violating the criminal code, for 
agreeing to gather further evidence 
implicating the employee, and for 
intending to testify at the employee’s 
trial, if  it came to that.”18 “[Palmateer] 

held that the complaint was improperly 
dismissed and found that the plaintiff  
was fi red in violation of  an established 
public policy that favors citizen crime-
fi ghters.”19

Illinois Appellate Courts Find 
Workplace Safety Whistleblowing 
Protected Activity For Retaliatory 
Discharge Pursuant to “Clear 
Mandate” of OSHA Section 11(c)
 The fourth district in Sherman 
v. Kraft Gen. Foods, Inc.,20 found a 
“clear mandate” in the public policy 
of  OSHA Section 11(c)21 to protect 
safety whistleblowers and extended 
protection under retaliatory discharge 
law to workers investigating suspected 
OSHA safety issues in anticipation of  
reporting them either internally and 
or to OSHA.  In Sherman, the plaintiff  
was a former safety representative at 
Kraft who spotted suspected asbestos 
insulation in his plant.22  He informed 
his supervisor of  the insulation and 
that he was taking a sample to report 
internally to Kraft and possibly to 
OSHA.23  The supervisor discouraged 
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SOS Int’l, Inc.,28 which held OSHA did 
not preempt Illinois’s enforcement of  
criminal statutes covering workplace 
safety violations.29

 In reversing the trial court’s 
dismissal for failure to state a claim, 
Sherman was unconcerned with the fact 
the plaintiff  had been terminated in 
anticipation of  a formal complaint to 
Kraft or OSHA.30  Sherman held that 
plaintiff ’s complaint to his immediate 
supervisor and other circumstantial 
evidence including confi scation of  his 
tool box plead suffi cient facts to infer 
Kraft’s retaliatory motive to survive 
a motion to dismiss.31  However, 
following Hinthorn, Sherman held that the 
complaint to Kraft was unnecessary if  
plaintiff  was terminated in anticipation 
of  such a protected complaint, stating 
that 

“It would be an absurd result to 
deny a plaintiff ’s cause of  action 
for retaliatory discharge where the 
employer discovers the employee’s 
intent to report an occupational 
hazard and terminates him before 
he does so. We conclude that 

plaintiff  suffi ciently alleged he was 
discharged in retaliation for his 
activities.”32  

 Citing with approval to Sherman, the 
First District in Gomez v. The Finishing 
Co. similarly recognized OSHA Section 
11(c) to provide a “clear mandate” 
of  public policy and has deemed 
safety whistleblowing as “protected 
activity” under retaliatory discharge 
common law unambiguously fi nding 
that “preventing the discharge of  an 
employee who reports occupational 
health hazards furthers the public policy 
of  protecting the lives and property 
of  Illinois citizens.”33  The Second,34 
Third35 and Fifth Circuit Courts36 have 
followed suit in recognizing workplace 
safety whistleblowing as “protected 
activity” giving rise to a retaliatory 
discharge tort, either under the “clear 
mandate” of  Section 11(c) or other 
common law or statutory sources.  

Special Considerations in Union 
Environments
 For practitioners in union 

him and told him that the company 
would not want to get OSHA 
involved.24  The plaintiff  then took a 
sample of  the insulation anyway, sealed 
it in a plastic bag and stored it in his 
toolbox to make a report when he 
would return to work after a scheduled 
day off.25  On his day off  the supervisor 
went into the plaintiff ’s toolbox, took 
the sample, and upon plaintiff ’s return 
to work the plaintiff  was discharged.26

 Sherman recognized that Section 
11(c) of  the OSHA Act extended a 
“clear mandate” of  public policy to 
protect whistleblowers reporting unsafe 
working conditions and further found 
that this “clear mandate” was extended 
by the US DOL interpretation of  11(c) 
in the federal regulation 29 C.F.R. § 
1977.9(c) to protect reports of  unsafe 
working conditions internally.27  Sherman 
further held that although OSHA did 
authorize the Secretary of  Labor to 
pursue retaliation claims in violation 
of  Section 11(c), this did not implicate 
fi eld preemption for retaliatory 
discharge torts, citing to the analysis of  
the federal district court in McElroy v. mobile device continued on page 30
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environments, it should be noted that 
the tort of  retaliatory discharge remedies 
violations of  public policy rather than 
private contractual agreement (and 
deters such violations with punitive 
damages unavailable from arbitrators).  
The primary inquiry of  the tort is 
where the motivation of  the discharge 
violated public policy rather than 
interpretation of  contractual duties. 
As such, the Illinois Supreme Court in 
Midgett v. Sackett-Chicago, Inc.,37Gonzalez 
v. Prestress Engineering Corp.,38 and Ryherd 
v. General Cable Co.39 and the United 
States Supreme Court in Lingle,40 and 
fi nally, even the Seventh Circuit in 
Crosby v. Cooper C-B Line, Inc.,41 has held 
that the tort claim is not preempted by 
Section 301 the Labor Management 
Relations Act42 and the claims are not 
subject to deferral to arbitration subject 
to collective bargaining agreements.

Scope of Protected Activity in Federal 
Section 11(c) OSHA Litigation
 The heart of  OSHA’s “clear 
mandate” is OSHA Section 5, known 

as the “general duty” clause of  OSHA 
guaranteeing a workplace free from 
recognized hazards contained in 
OSHA Section 5(a)(1), with employer 
violations of  specifi c OSHA standards 
prohibited by the “clear mandate” of  
OSHA Section 5(a)(2):

29 U.S.C. § 654, 5(a)1: Each 
employer shall furnish to each of  
his employees employment and a 
place of  employment which are 
free from recognized hazards that 
are causing or are likely to cause 
death or serious physical harm to 
his employees.”
29 U.S.C. § 654, 5(a)2: Each 
employer shall comply with 
occupational safety and health 
standards promulgated under this 
act.

 Specifi cally, OSHA Section 11(c) 
and its interpretation in 29 C.F.R. 
§ 1977.9(a)-(c) set forth the “clear 
mandate” against employer retaliation 
for whistleblowers reporting violations 
of  OSHA Sections 5(a)(1)/(2):

29 U.S.C. § 660, 11(c)(1): No 
person shall discharge or in any 

manner discriminate against any 
employee because such employee 
has fi led any complaint or instituted 
or caused to be instituted any 
proceeding under or related to this 
chapter or has testifi ed or is about 
to testify in any such proceeding 
or because of  the exercise by such 
employee on behalf  of  himself  or 
others of  any right afforded by this 
chapter

29 C.F.R. § 1977.9(a) Discharge 
of, or discrimination against, an 
employee because the employee 
has fi led “any complaint ... under or 
related to this Act ...” is prohibited 
by section 11(c). An example of  a 
complaint made “under” the Act 
would be an employee request 
for inspection pursuant to section 
8(f). However, this would not 
be the only type of  complaint 
protected by section 11(c). The 
range of  complaints “related to” 
the Act is commensurate with the 
broad remedial purposes of  this 
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legislation and the sweeping scope 
of  its application, which entails 
the full extent of  the commerce 
power. (See Cong. Rec., vol. 116 p. 
P. 42206 Dec. 17, 1970).

29 C.F.R. § 1977.9(c) Further, 
the salutary principles of  the Act 
would be seriously undermined 
if  employees were discouraged 
from lodging complaints about 
occupational safety and health 
matters with their employers. 
(Section 2(1), (2), and (3).) Such 
complaints to employers, if  made 
in good faith, therefore would be 
related to the Act, and an employee 
would be protected against 
discharge or discrimination caused 
by a complaint to the employer.

 The Secretary of  Labor proceeds 
with Section 11(c) whistleblower 
enforcement actions in federal district 
court.  29 U.S.C. § 660.  In these 
enforcement actions, the Secretary of  
Labor and the courts have interpreted 
the scope of  “protected activity” to 

mobile device continued from page 30 be broader than simply complaining 
to OSHA or participating in a 
proceeding.  Courts in Section 11(c) 
actions have held that making safety 
and health complaints to one’s union,43 
to a newspaper reporter,44 and to a 
legal services organization45 and being 
wrongly accused of  whistleblowing,46 
are protected under the Section 11(c).  
 Of  particular note is the currently 
pending Section 11(c) enforcement 
action in the case  Acosta v. Lloyd Industries, 
Inc. et. al.47 In Acosta, the Secretary 
of  Labor is pursuing a Section 11(c) 
retaliatory discharge claim on behalf  
of  a worker discharged as a “rat” by 
the employer for taking photographs 
of  an unguarded machine upon the 
request of  another worker who lost 
three fi ngers to the knuckle and who 
sent the photographs to the injured 
workers attorney.48  The Secretary of  
Labor has advanced the argument that 
the photographs sent to the injured 
worker provided by the discharged 
worker resulted in the eventual OSHA 
complaint that was fi led by the injured 
worker and therefore came within the 

broad protective scope of  Section 11(c) 
as the photographs caused the instant 
OSHA proceeding to be instituted.49

Protection for Mobile Device 
Photos as Activity Incidental to or in 
Anticipation of the Protected Safety 
Issue Report and Likely Employer 
Defenses
 Protection for activity incidental 
or incidental to a whistleblower’s 
report of  unsafe working conditions is 
squarely found in the Illinois retaliatory 
discharge cases of  Palmateer, Hinthorn
and Sherman.  Palmateer sets forth the 
outer limits of  protected activity, 
where the employee-whistleblower 
investigated and collected evidence 
of  unlawful activity at the workplace 
incidental to and in anticipation of  his 
participation in a criminal proceeding 
against the employer.  Hinthorn 
applied this same logic to the civil 
context when it held the activity of  
the injured employee reporting to the 
hospital in anticipation of  his workers 
compensation claim to be protected.  
The fourth district’s holding in Sherman
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directly applied Palmateer and Hinthorn 
to extend protection for activity in 
anticipation of  a safety whistleblower 
complaint, including the plaintiff ’s 
retention of  the asbestos insulation 
sample in his toolbox.
 However, in the absence of  a 
direct holding on the protection of  
taking photos on a mobile device in 
anticipation of  an OSHA complaint, 
employers may still plead reliance on 
violation of  a facially neutral no-camera 
policy.
 Like any retaliatory discharge case, 
the inferences from the circumstances 
of  the discharge and of  the photography 
itself  would decide liability.  The 
strongest circumstance supporting 
liability would be a report of  the unsafe 
condition to a supervisor prior to taking 
photos to establish employer notice 
and knowledge of  employee action or 
intent suffi cient for retaliatory motive. 
In Sherman, the plaintiff  had in fact 
complained about the asbestos to his 
immediate supervisor prior to taking 
the insulation sampling.  However, 
the timing itself  of  the discharge 

immediately upon discovery of  the 
asbestos sampling in Sherman gave 
rise to a reasonable inference that the 
plaintiff  was terminated in anticipation 
of  an asbestos-related complaint.  
 Aside from timing of  the discharge 
or report to the photography, the 
next inquiry would likely be into the 
reasonableness of  the camera phone 
activity.  Both the NLRB and Title 
VII precedent provide insight into 
possible frameworks for weighing 
the reasonableness of  taking photos 
of  unsafe conditions on a mobile 
device in anticipation of  a protected 
report. 

NLRB Has Found Blanket Workplace 
Mobile Photography Prohibitions 
to Interfere with Section 7 Rights 
Under the NLRA and Impermissibly 
Overbroad
 In addressing workplace mobile 
photography restrictions, the NLRB 
found that mobile photography was 
often not only reasonable, but at times 
an “essential element in vindicating 
the underlying Section 7 right”50 and 

has rightly characterized photography 
that collectively addresses working 
conditions as a res gestae51 of  a concerted 
activity claim pursuant to Section 7.  In 
addressing the blanket photography 
prohibitions at issue in the pair of  cases 
Whole Foods Market Inc.52 and Rio All-
Suites Hotel & Casino,53 the policies were 
deemed overly-broad and enjoined 
with the Board reasoning in Whole Foods 
Market, Inc.:

“[P]hotography and audio or video 
recording in the workplace, as well 
as the posting of  photographs 
and recordings on social media, 
are protected by Section 7 if  
employees are acting in concert for 
their mutual aid and protection and 
no overriding employer interest 
is present. […]. Such protected 
conduct may include, for example, 
recording images of  protected 
picketing, documenting unsafe 
workplace equipment or hazardous 
working conditions, documenting 
and publicizing discussions 
about terms and conditions 
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of  employment, documenting 
inconsistent application of  
employer rules, or recording 
evidence to preserve it for later use 
in administrative or judicial forums 
in employment-related actions.”54 

 In considering camera policies, 
the NLRB has shown fl exibility 
for employers proffering justifi able 
overriding interests, such as upholding 
photography restrictions at a hospital 
for heightened patient-privacy 
concerns.55  However, the privacy 
interest of  employees at work without 
more is not an employer interest 
overriding the Section 7 interest in 
protecting photography otherwise 
qualifying as concerted activity.56  The 
practitioner should be aware that 
there is fi eld preemption for violations 
of  employee Section 7 rights by the 
unfair labor practice framework in 
which the General Counsel’s offi ce 
prosecutes unfair labor practice claims, 
the jurisdictional limitations of  fi ling 
an unfair labor practices including the 
incredibly tight six month deadline to 

fi le charges with the NLRB.
 In union contexts, practitioners 
should be aware of  the penchant of  the 
NLRB to defer unfair labor practices to 
arbitration under Collyer or to fi nd the 
issue waived completely pursuant to 
Prudential Insurance Co.57  Practitioners 
should inquire whether the no-camera 
policy is specifi cally included into 
the applicable collective bargaining 
agreement.  In a currently pending ULP 
dismissal appeal, the Chicago Region 
13 offi ce found that incorporation of  
the no-camera policy into the CBA 
by the union acted as a waiver of  
any concerted activity rights in using 
camera phones on premises, though 
in doing so arguably misapplied the 
prohibition on waiver of  core Section 
7 associational rights recognized in 
NLRB v. Magnavox Tennessee Co.58

Title VII “Reasonableness” 
Analysis of Unauthorized 
Employee Dissemination of 
Employer Information as 
Protected “Oppositional” and/or 
“Participation” Activity

 Unlike the NLRB case precedent, 
there is no direct Title VII/ADEA 
retaliation precedent regarding 
workplace photography.  Where an 
employee engages in photography 
of  documents or of  conditions in 
violation of  a no-photography policy 
either in participation of  a proceeding 
or in opposition to discrimination, 
the analogy would likely be drawn 
to the analysis in the precedent 
of  unauthorized dissemination of  
employer information in violation of  
a confi dentiality policy.  This analogy 
is stronger than the one to precedent 
where an employee attempts to covertly 
record conversations evidencing 
discrimination.  Such covert recording 
at work has been held unprotected by 
the U.S. Seventh Circuit59 and runs afoul 
of  the two-party consent to recording 
required by the Illinois Eavesdropping 
Law.60  
 Title VII proscribes an employer 
from: “discriminat[ing] against any 
of  his employees ... because [the 
employee] has opposed any practice 
made an unlawful employment 
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practice by [Title VII] [the ‘opposition 
clause’], or because [the employee] 
has made a charge, testifi ed, assisted, 
or participated in any manner in an 
investigation, proceeding, or hearing 
under [Title VII] [the ‘participation 
clause’].” 42 U.S.C. § 2000e-3(a).  The 
language of  the ADEA tracks the 
distinction under Title VII between an 
‘opposition clause’ and a ‘participation 
clause.’ 
 Under both clauses of  Title 
VII/ADEA61 courts have applied a 
balancing analysis to determine in the 
unauthorized disclosure of  information 
was reasonable under the circumstances 
by the employee.  In Smith v. CTA,62 the 
U.S. Seventh Circuit informally adopted 
the analysis applied by the U.S. Sixth 
Circuit in Niswander v. Cincinnati Ins. 
Co.,63 looking at following six factors 
to determine the reasonableness of  an 
employee’s disclosure:

(1) how the documents were obtained, (2) 
to whom the documents were produced, 
(3) the content of  the documents, both in 
terms of  the need to keep the information 
confi dential and its relevance to the 

employee’s claim of  unlawful conduct, 
(4) why the documents were produced, 
including whether the production was in 
direct response to a discovery request, (5) 
the scope of  the employer’s privacy policy, 
and (6) the ability of  the employee to 
preserve the evidence in a manner that 
does not violate the employer’s privacy 
policy.64

 “These factors are designed to take 
into account the employer’s “legitimate 
and substantial interest in keeping 
its personnel records and agency 
documents confi dential” and yet 
protect the employee’s alleged “need for 
surreptitious copying and dissemination 
of  the documents.”65  Applying these 
factors, the U.S. Seventh Circuit found 
that a CTA employee’s disclosure of  
emails to the Illinois Department of  
Human Rights relating to CTA budgets 
that contained some information 
relevant to layoffs allegedly in violation 
of  the ADEA was not protected under 
the ADEA’s participation clause.66 
The CTA employee had fi led a gender 
discrimination claim and during the fact 
fi nding conference disclosed emails 

discussing the reorganization at CTA, 
including layoffs allegedly in violation 
of  the ADEA.67  The employee did not 
have access to the emails through his 
own account and refused to explain 
how he obtained the emails.  Further 
the U.S. Seventh Circuit found that 
the emails containing the budget 
information were not relevant to his 
claim of  gender discrimination.68

The employee’s termination for his 
unprotected violation of  the CTA’s 
confi dentiality policy was upheld by the 
U.S. Seventh Circuit.69

 In Kempcke v. Monsanto Co.,70 a case 
also cited by Smith v. CTA, the U.S. Eighth 
Circuit applied a similar reasonableness 
test to reverse a dismissal on summary 
judgment, fi nding an employee’s 
disclosure protected.  In Kempcke, the 
U.S. Eighth Circuit held an employee’s 
disclosure of  documents evidencing 
ADEA discrimination to his attorney 
and refusal to return the documents 
upon request to Monsanto to be 
protected activity.71  The documents 
were discovered on a fi le accessible 
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on his computer and were described 
as “incriminating” identifying the 
number of  possible ADEA class 
members and which ones would likely 
fi led complaints about the layoff.72  
Kempcke found that “when documents 
have been innocently acquired, and not 
subsequently misused, there has not 
been the kind of  employee misconduct 
that would justify withdrawing 
otherwise appropriate § 623(d) 
protection.”73

Cellphone Photography Pursuant 
to Clear Mandate of OSHA Should 
be Protected Activity Where 
Incidental To or In Anticipation Of 
a Safety Complaint and Otherwise 
Reasonable the Circumstances
 In order to preserve the balance 
struck between public policy and private 
contracts the retaliatory discharge tort 
must be updated to refl ect twenty-fi rst 
century technology.  The question 
pace Palmateer, Hinthorn and Sherman 
is ultimately whether taking mobile 
photos of  unsafe conditions falls is 

mobile device continued from page 35 protected under the “clear mandate” of  
OSHA Section 5(a)(1)/(2) and Section 
11(c) to safeguard the lives and limbs 
of  workers.  Trends expressed in the 
pending Acosta OSHA Section 11(c) 
litigation and in the Whole Foods Inc. 
NLRB decision point the way forward 
for the Illinois retaliatory discharge in 
protecting employees using mobile 
devices to evidence, report and improve 
unsafe working conditions.
 Based on the state of  the case 
law, a two-step analysis is appropriate 
to determine whether a particular 
instance of  mobile device photography 
would be found protected.  The fi rst 
step would be to determine whether 
the mobile photo activity was in 
fact in anticipation of  an otherwise 
protected complaint to the employer 
or government agency.  While direct 
testimony of  the whistleblower’s 
intention to make a protected report 
is necessary evidence, per Sherman, 
prior complaints, an employer’s 
notice of  an employee’s status as a 
safety representative and evidence 
of  employer notice of  the condition 

would weigh in favor of  fi nding the 
mobile activity to be in anticipation of  
a forthcoming protected complaint.
 This step would also dispose of  any 
potential employer argument regarding 
ordinary privacy interests arising from 
exclusive use and enjoyment of  private 
property.  At Illinois common law, the 
torts permitting remedy for breaches 
of  privacy each contain elements 
premised upon intrusion onto private
affairs.74  However, the very nature 
of  the retaliatory discharge tort, 
implicating the employer’s violation of  
public policy would necessarily preclude 
a defense premised on intrusion of  
private affairs.  Further, the invitation 
onto the property of  employees and the 
voluntary duty to conduct a business 
in compliance with OSHA regulations 
would cut against any heightened 
expectation of  privacy which could 
arise from a private property interest.  
 Therefore, if  the mobile device 
activity is deemed to be anticipation of  
protected reporting activity, the analysis 
may end there.  However, courts may 
be inclined to look at whether the 
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photo taking was reasonable under the 
circumstances.  At this step, pace Smith 
v. CTA, courts may be inclined to look 
at the factors considered by Smith v. 
CTA in the Title VII/ADEA context 
of  reasonableness of  oppositional/
participation activity.  Specifi cally, this 
could include (1) how the photos were 
obtained, i.e. did the employee take a 
photo of  his/her accessible work area 
or did they trespass after work hours 
to photograph a restricted area or 
perhaps took the photo while driving 
or operating machinery, (2) to whom 
and why the photos were produced, 
i.e. were the photos provided to an 
attorney or union in anticipation of  
a complaint or simply shared among 
friends on Facebook (3) whether 
the photos actually depict an unsafe 
working condition or whether they 
simply show the proprietary processes 
and operations of  the employer which 
may be confi dential (4) whether 
there was an employer mobile device 
policy and whether there were over-
riding interests in the policy, such as 
patient-privacy or issues with devices 

interrupting equipment such as in the 
health-care setting and (5) whether 
the photos are incidental to the report 
and whether there is any evidence that 
the employer may attempt to conceal 
or change the conditions depicted in 
the photo in the event of  a protected 
complaint, such as if  the employer has 
ignored prior complaints or attempted 
to frustrate past OSHA inspections.  
 With these considerations in mind, 
practitioners should be more willing to 
advise and take on employee advocates 
facing retaliation for using mobile 
devices combat workplace fatalities and 
injuries caused by unsafe workplaces.
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 You may have gotten a phone 
call from a potential client injured on 
the job only to discover the individual 
works for the Post Offi ce or some other 
federal agency.  As soon as you realize 
they are a federal employee, you tell the 
client you don’t handle federal workers’ 
compensation cases, and what’s more, 
you don’t know anyone who does.  The 
client hangs up and is left on his own.
 But why is it that so few lawyers 
handle federal workers’ compensation 
cases?  There are 2.1 million federal 
civilian employees.  That is a huge 
potential client base, larger than the 
working age population of  twenty 
states!  There are no court appearances 
in federal workers’ compensation cases.  
All proceedings are done telephonically 
and almost all documents are uploaded 
electronically.  Because it is based on 
federal law, you can represent clients all 
over the country, and in fact, all over the 
world.  There are no state restrictions 
to practicing law with federal workers’ 
compensation cases.  Finally, many 
federal agencies are at a high risk 
of  sustaining work related injuries.  
Employees of  such federal agencies as 
the United States Postal Service (USPS), 
the Veterans Health Administration 
(VA), the Transportation Security 
Administration (TSA) and the 
Department of  Homeland Security 
(DHS) are all covered under federal 
workers’ compensation.  Given these 
factors, there should be a lot of  
lawyers who handle federal workers’ 
compensation cases.  But there aren’t.  
Why?
 First, there are no contingency fees 
in federal workers’ compensation.  In 
fact, federal law makes it a misdemeanor 

to charge an injured federal worker a 
contingency fee.  Therefore, all work 
for federal employees must be billed by 
the hour with detailed descriptions of  
the work performed and the time spent.  
Traditional workers’ compensation 
and personal injury lawyers are not 
accustomed to keeping track of  time 
and billing clients.  Additionally, 
contingency lawyers will charge a 
percentage of  the recovery, which is 
forbidden in federal cases.
 Second, although being able 
to represent clients nationwide is a 
positive, when it comes to collecting 
an unpaid fee for work performed, it 
is a serious limitation.  You can’t be 
suing people all over the country who 
do not pay your fee.  For this reason, 
most federal workers’ compensation 
lawyers charge an upfront retainer.  
Imagine being injured on the job, 
perhaps not being paid, and having to 
send a retainer to a lawyer to represent 
you in a workers’ compensation 
case.  The contingency tort system 
is designed to allow everyone access 
to the courthouse, regardless of  
economic means.  In federal workers’ 
compensation cases, only those who 
pay their lawyer have representation.
 Third, assume a client has paid a 
retainer and you have kept detailed 
billing records.  You are not allowed to 
transfer the retainer to your operating 
account until the client has approved 
the bill.  Yes, that’s right, you don’t 
get paid if  the client disapproves of  
the bill, even if  you do the work. In a 
contingency case, you take the risk that 
you may not win, and if  a contingency 
lawyer fails to make a recovery, 
there is no fee.  In federal workers’ 

compensation, you can do the work, 
and win or lose, you may not get paid 
if  a client does not approve of  your fee.
 Fourth, any compensation received 
by an injured federal employee is sent 
directly to the worker, not his or her 
attorney.  In traditional contingency 
fee practice, you immediately send 
a notice of  attorney lien or letter of  
representation to protect your right 
to get paid.  Usually, the settlement 
check is made payable to the lawyer 
and the client.  Not in federal workers’ 
compensation cases.  The check is made 
payable to the client and mailed directly 
to the client.  As you can imagine, this 
severely hampers a lawyer’s ability to 
get paid, and reinforces the need for a 
retainer.  Because the check is mailed 
to the client, case loan companies will 
not provide a case advance to pay a 
retainer.
 It should be obvious from the 
above discussion of  federal workers’ 
compensation why there are so few 
lawyers handling these cases.  The 
federal government justifi es these 
procedures by proclaiming they want 
the injured worker to receive as much 
of  the recovery as possible, not an 
attorney.  The prohibition against 
contingency fees is also meant to 
protect federal employees from being 
“overcharged” for legal services. The 
assurance that attorneys’ fees and the 
claimant’s recovery are kept separate 
is part of  that protection.  But, what 
they have done is essentially cut lawyers 
out of  the federal system and deprived 
federal workers the ability to have legal 
representation for their injuries.
 Setting aside the ability of  the 
lawyer to get paid, the federal workers’ 

by Michael P. McCready



Volume 20, Number 1 l Winter 2018 Trial Journal 41

why do so few lawyers continued on page 42

compensation system is quite similar to 
state workers’ compensation systems.  

wage replacement 
benefi ts, medical treatment, vocational 
rehabilitation, and other benefi ts to 
certain employees who experience 
work-related injury or occupational 
disease.”  
 Claims must be fi led timely 
and injuries must arise within the 
performance of  duty.  There must be 
a factual basis to the claim as well as 
a medical basis.  Finally, there must be 
a causal connection between the work 
and the injury.  The injured federal 
worker has the burden of  proof  on 
each of  these elements.  Federal law 
covers both traumatic injuries as well 
as occupational illness which occurs 
over time, such as toxic exposure and 
repetitive injuries. 
 Injured federal employees are also 
entitled to a Schedule Award for certain 

permanent medical impairments.  
OWCP uses the AMA Guides to the 
Evaluation of  Permanent Impairment, 6th 
Edition exclusively.  When an injured 
federal worker reaches maximum 
medical improvement, he or she can 
obtain an impairment rating which will 
serve as the basis of  their Schedule 
Award.  This is the same as many state 
workers’ compensation systems, while 
other state systems allow for a variety 
of  factors to determine the level of  
permanent impairment.
 Unfortunately, there is no 
entitlement to a Schedule Award under 
federal law for mental conditions nor 
for injuries to the head, brain or back.  
Many state workers’ compensation 
systems cover these injuries as “person 
as a whole” or “non-scheduled injuries,” 
but under some states’ systems as well 
as the federal system, injuries to these 
body parts do not entitle an injured 
worker to a scheduled award.  However, 
if  an injury to the head, brain or back 
causes permanent impairment to an 
extremity (arm or leg, for example), 
the injured worker may be entitled to a 

Schedule Award for that region or body 
part.  A Schedule Award is calculated 
using a formula which includes the 
AMA impairment rating and the rate 
of  pay of  the injured federal employee.  
Scheduled Awards are paid over a 
period of  weeks, except in exceptional 
circumstances where it can be paid in a 
lump sum.
 One signifi cant difference 
between state and federal workers’ 
compensation systems is the role of  
neutral adjudicator.  Under state law, 
there is typically a neutral arbitrator or 
commissioner who decides disputed 
issues and has the authority to enter 
an award for a compensable injury.  A 
claims adjuster and/or respondent’s 
attorney are paid by an employer or 
insurance company and are adversarial 
to the interests of  an injured worker.  
The OWCP employs claims examiners.  
A claims examiner is an adjuster and 
arbitrator rolled into one.  The claims 
examiner deals directly with the injured 
worker like an adjuster.  But the claims 
examiner also has the authority to 
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determine compensability, benefi ts and 
ultimately the amount of  the award.  If  
you are unhappy with a decision of  an 
OWCP claims examiner, your remedy 
is to fi le an appeal.  
 In the statute which creates 
the federal workers’ compensation 
system, it explicitly states the system 
is meant to be non-adversarial.  “The 
mission of  the OWCP is to protect the 
interests of  workers who are injured 
or become ill on the job, their families 
and their employers by making timely, 
appropriate and accurate decisions 
on claims, providing prompt payment 
of  benefi ts and helping the injured 
worker return to gainful employment 
as early as is feasible.”  State workers’ 
compensation systems typically have 
similar such platitudes.  But, state 
workers’ compensation systems are 
premised on an adversarial model, 
with neutral adjudicators.  The federal 
system is not, and thus, the dual role of  
claims examiner.
 As a practical matter, an injured 
federal worker is at the mercy of  a 

claims examiner, with an appeal being 
the only remedy for a disagreement 
with their determination.  Appeals are 
governed by rigid procedural rules and 
take a long time to be resolved.  In the 
case of  an adverse determination by a 
claims examiner, his or her decision is 
often the fi nal word.  Compound this 
with the fact that most injured federal 
employees proceed pro se and you can 
imagine the scale of  the injustice.
 While a claim may be denied by 
OWCP for factual or jurisdictional 
reasons, most claims fail because 
the medical records of  the treating 
physician do not satisfy the causation 
element of  the claim.  To have a claim 
approved by OWCP, there must be 
adequate medical documentation. 
Medical records must describe in 
detail the employment incident or 
circumstance that resulted in the injury, 
whether traumatic or occupational. 
Generalizations such as, “hurt at 
work” are inadequate.  The treating 
doctor must provide a fi rm diagnosis 
of  the injury: a herniated C5-C6 disc, 
a torn knee ligament, asthma, etc.  A 

diagnosis of  back pain is not suffi cient.  
Medical records must offer an opinion 
on the causal relationship between 
the injury and the disability or need 
for medical treatment. Furthermore, 
claims examiners are now asking for 
an explanation of  how the job duty 
caused the injury or the case will be 
denied.  Although not necessary for 
medical treatment, a medical record 
must clearly indicate the doctor’s 
opinion as to the relationship between 
the injury and the medical treatment 
in order to be approved by OWCP.  A 
doctor’s opinions and conclusions on a 
causal relationship must be supported 
with reasoned analysis and objective 
fi ndings. Once again, not typically 
included in a doctor’s medical records, 
but for treatment to be approved by 
OWCP, a doctor must justify his or her 
opinions in the medical record itself  or 
separate narrative. 
 A doctor must conclude that his or 
her opinions are to a “reasonable degree 
of  medical certainty” basis.  A doctor 
does not need to know defi nitively 
that a medical condition was related to 
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work, just that it is more likely than not 
the result of  a work related injury or 
condition.  A doctor’s opinion should 
never be equivocal. He or she should 
not use terms such as “appears” or 
“might be” or “likely.” These words 
do not meet the more probable than 
not basis and will result in a denial of  
the injured worker’s claim.  We always 
advise doctors to include the following 
magic words in their medical records: 
“it is my opinion that to a reasonable 
degree of  medical certainty that the 
(describe medical condition) was 
caused/aggravated/accelerated by 
(describe work injury).”
 There are several types of  causes 
of  medical conditions which can 
be covered under federal workers’ 
compensation coverage.  A direct 
causation relationship is demonstrated 
when the injury or factors of  
employment, through a natural and 
unbroken sequence, result in the 
condition claimed. This is the simplest 
causation and usually results from one, 
single traumatic event.  An aggravation 
relationship occurs if  a pre-existing 

condition worsens, either temporarily 
or permanently, by an injury arising in 
the course of  employment. This is true 
even if  the aggravation is only 1 percent 
from work duties.  A new trauma 
or employment related injury may 
aggravate a pre-existing degenerative 
process, and coverage by OWCP would 
last for the duration of  the aggravation 
as medically determined.  A temporary 
aggravation involves a limited period of  
medical treatment and/or disability, 
after which the employee returns to 
his previous physical or mental status. 
Compensation from OWCP is payable 
only for the period of  aggravation 
established by the weight of  medical 
evidence and not for any disability 
caused by the underlying disease. This 
is true even if  the patient cannot return 
to the job held at the time of  the injury 
because the pre-existing condition may 
worsen if  he does return.  A permanent 
aggravation occurs when a condition will 
persist indefi nitely due to the effects of  
employment related injury or when a 
condition is materially worsened such 
that it will not revert to its previous 

level of  severity.  An employment 
related injury or disease qualifi es as an 
acceleration if  it hastens the development 
of  an underlying condition, and the 
acceleration is said to occur when the 
ordinary course of  the disease does 
not account for the speed with which 
a condition develops.  Finally, a latent 
condition that would not have manifested 
itself  but for the employment is said to 
have been precipitated by the factors 
of  employment.
 Federal workers’ compensation 
law is governed by several sources.  
The Department of  Labor is 
responsible for administering workers’ 
compensation claims for employees 
of  the federal government. The 
Department of  Labor exercises this 
responsibility through its Offi ce of  
Workers’ Compensation Programs 
(“OWCP”), which is responsible for 
the initial processing of  claims, and 
through the Employees’ Compensation 
Appeals Board (“ECAB”), which is 
responsible for appellate review of  
workers’ compensation claim decisions 
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by OWCP. The Department of  Labor 
derives its authority and jurisdiction over 
federal sector workers’ compensation 
claims from the Federal Employees’ 
Compensation Act (“FECA”).
 FECA, codifi ed at 5 USC § 8101 et 
seq., is a complex statutory scheme that 
provides for the payment of  workers’ 
compensation benefi ts to civilian 
offi cers and employees of  all branches 
of  the U.S. government and individuals 
employed by the District of  Columbia. 
FECA provides for the payment of  
compensation for wage loss and for 
certain permanent bodily impairments 
incurred by employees as a result of  
injury, illness or death sustained while 
in the performance of  their duties. In 
addition to fi nancial compensation, 
employees may receive reasonable 
medical and related services.  Like 
state workers’ compensation systems, 
FECA, codifi ed at 5 USC § 8116(c), 
is the exclusive remedy for federal 
employees who are injured on the job. 
 Although federal workers’ 
compensation law has many similarities 

to its state counterparts, the role of  
the injured worker’s attorney is quite 
different.  The vast number of  injured 
federal workers either can’t afford to 
hire a federal workers’ compensation 
lawyer or don’t see the value in paying 
a lawyer a retainer.  Many potential 
clients are surprised we cannot charge a 
contingency fee and shocked that they 
have to pay an attorney themselves.  In 
our practice, only one in ten injured 
federal employees who contact our 
offi ce retain us for representation.  If  
federal compensation lawyers were able 
to charge a contingency fee and have 
the check mailed to their offi ce, that 
number would be closer to nine in ten.  
 It’s a very sad system and it is 
heart-breaking to hear the stories of  
these workers.  Too often, people come 
to us because they tried to appeal it 
on their own and now are losing their 
house because they have gone so long 
without any kind of  a pay check.  They 
fi nally borrow money from a relative 
so that we can help them. and we are 
successful, but when they receive their 
back pay that they should have received 

all along, it is without interest or any 
kind of  penalties.  Also, they do not 
receive attorney’s fees back when they 
win.  While the system is fl awed and 
the workers’ are at a disadvantage, we 
are here to help them fi ght for what 
they deserve.  These are people who 
got hurt doing their job.  They should 
be compensated while they heal and 
for any permanent injury they suffer.  
These cases are often easily fi xed with 
the help of  an attorney and a doctor, 
but the claims examiner denies them, 
and most people cannot fi ght them 
alone. 

Michael McCready is the managing 
partner of McCready, 
Garcia & Leet with 
offi  ces in Illinois & 
Indiana.   In addition 
to handling personal 
injury and state workers’ 
compensation cases, 

the � rm also represents injured federal 
workers from around the country.  
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 In early 2015, the Illinois General 
Assembly passed the Transportation 
Network Providers Act (the “Act”).1 
In doing so, Illinois became one of  the 
earliest states to pass legislation directly 
impacting ridesharing companies like 
Uber and Lyft that rely on apps and 
digital networks to connect drivers 
with passengers.2 Although this law 
has been in effect for over two year s, 
some attorneys are still unfamiliar with 
its provisions, including important 
regulations concerning insurance 
requirements for ridesharing companies 
and their drivers. 
 This article reviews the salient 
elements of  the Act and discusses some 
practical implications for attorneys 
representing those injured in a crash 
involving transportation network 
providers. One curious element of  the 
Act is that it is set to expire in 2020. 
With this sunset provision in mind, the 
article concludes with a brief  discussion 
of  how the Act could be improved to 
address one well-established area of  
Illinois law muddled by the legislation: 
the common carrier standard of  care. 

The Transportation Network 
Providers Act
 The Transportation Network 
Providers Act regulates companies 
like Uber, Lyft, and other ridesharing 
businesses and their drivers. More 
precisely, the Act regulates any 
transportation network company, or 
“TNC,” operating in Illinois. A TNC is 
defi ned as an entity that “uses a digital 
network or software application service 
to connect passengers to transportation 
network company services provided 
by transportation network company 

drivers.” 3 The Act refi nes this defi nition 
of  TNC by elimination: “A TNC is 
not deemed to own, control, operate, 
or manage the vehicles used by TNC 
drivers, and is not a taxicab association 
or a for-hire vehicle owner.”4

 The Act also defi nes what services 
a TNC driver provides.5 A TNC driver 
transports a passenger between two 
points as arranged through the TNC’s 
digital network. These services begin 
once the driver accepts the passenger’s 
request for a ride through the digital 
network and end when the passenger 
exits the TNC driver’s vehicle. 
 Just as the Illinois General 
Assembly has set minimum insurance 
requirements for taxi companies, 
rental car companies, and others, the 
Act establishes minimum insurance 
requirements for TNCs.6 These 
requirements exceed the mandatory 
minimums for most drivers and taxis 
under the Insurance Code. The Act’s 
insurance requirements set up a two-
tier system with different coverage 
depending on whether a TNC driver 
is logged into the digital network and 
has accepted a passenger. The fi rst tier 
mandates minimum insurance of  “at 
least $50,000 for death and personal 
injury per person, $100,000 for death 
and personal injury per incident, and 
$25,000 for property damage” when 
the driver is logged into the network 
but not carrying a passenger.7 
 Signifi cantly more insurance 
coverage is required when a TNC 
driver is carrying a passenger. Once 
the TNC driver accepts a passenger’s 
ride request over the network, the 
minimum insurance coverage grows to 
“$1,000,000 for death, personal injury, 

and property damage.”8 Additionally, 
the Act requires uninsured and 
underinsured coverage of  at least 
$50,000 when the driver has a passenger 
in his or her car.9

 Beyond setting minimum 
insurance standards, the Act requires 
a TNC to conduct a background 
check on drivers.10 TNC drivers must 
have a relatively clean driving record 
in the last three years11 and cannot be 
recently convicted of  certain crimes.12

The drivers must be at least nineteen 
years old, and have a valid driver’s 
license, proof  of  insurance, and vehicle 
registration.13

 The Act also prohibits 
discrimination. It forces TNCs to adopt 
a policy of  non-discrimination with 
respect to a passenger’s or potential 
passenger’s destination, disability, 
gender identity and other protected 
characteristics.14 The Act reminds TNC 
drivers that they must comply with 
“all applicable laws regarding non-
discrimination.”15

 The Act also contains a section 
entitled “Safety.”16 This section 
requires TNCs to adopt a “zero 
tolerance policy” towards the use of  
drugs or alcohol when any TNC driver 
is logged into the network or carrying 
a passenger.17 This section requires 
TNC vehicles to abide by safety and 
emissions requirements for private 
vehicles.18 In concluding the “Safety” 
section, the Act shifts tone to implicitly 
protect TNCs and their drivers rather 
than the passengers and general public 
when the Act states, “TNCs or TNC 
drivers are not common carriers, 
contract carriers or motor carriers, as 
defi ned by applicable state law, nor do 
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they provide taxicab or for-hire vehicle service.”19

Practical Implications of  The Transportation Network Providers Act
 The Act has practical implications for the daily practice of  any lawyer handling car crash cases. First and foremost, 
attorneys must appreciate the statutory minimum insurance coverage that TNCs and their drivers must carry. While one 
might expect the minimum insurance to be $25,000/$50,000, the Act doubles the mandatory minimum insurance for typical 
drivers and sets the minimum at $50,000/$100,000 the moment a driver logs into the network. The Act goes an important 
step further by mandating at least $1,000,000 in coverage and $50,000 in uninsured/underinsured coverage when the TNC 
driver has a passenger or has accepted a potential passenger’s ride request. 
 This chart summarizes the minimum insurance requirements:  

 The Act’s zero tolerance language is also important when making a claim against a TNC. The Act requires all TNCs to 
“implement a zero tolerance policy on the use of  drugs or alcohol while a TNC driver is providing TNC services or is logged 
into the TNC’s digital network . . . .”20 A passenger’s allegation of  drug or alcohol use alone requires the TNC to act.21 The 
TNC must suspend the TNC driver’s access to the network and investigate “immediately” under the Act.22 
 The nature and extent of  a TNC’s investigation of  any drug or alcohol use by a driver may be a critical question for any 
attorney investigating liability in a case involving ridesharing services. Inadequate compliance with the Act’s investigation 
requirement can point to the TNC’s own liability or negligence. Conversely, full compliance with the Act’s investigation 
requirement could reveal facts that establish the liability of  the TNC, the TNC’s driver, or both. 
 Finally, an equally important element of  the Act for ITLA members is that it expires in 2020. While the Act’s mandatory 
minimum insurance fi gures are a step in the right direction, the Act also has problems. One of  the biggest problems is its 
relationship to the common carrier standard in Illinois. 
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Ridesharing and The Common 
Carrier Doctrine
 This Act is set to be repealed on 
June 1, 2020.23 Given that the ubiquity 
of  TNCs will continue beyond the 
Act’s sunset, new legislation and case 
law is bound to develop in the years to 
come. One area to improve regulation 
of  TNCs is to revise the Act to refl ect 
the pragmatic reality that TNCs are 
common carriers. As written, the Act 
carves out an exception to the normal 
common law and designates TNCs 
a novel class of  carriers to the public 
that is not, according to the Act, a 
common carrier. This statutory carve 
out is inconsistent with decades of  
well-developed case law in Illinois. 
 A common carrier is a business 
that makes transportation services 
available for sale to the general public.24 
Typically in Illinois, the qualifi cation 
of  an enterprise as a common carrier 
is a question of  fact,25 and one of  the 
most important factors for identifying 
a common carrier for decades has 

been whether the enterprise offers 
transportation services to the general 
public.26 A private carrier by contrast 
offers transportation on a specifi c, 
unique, basis instead of  availing its 
vehicle to everyone.27

 The common law in Illinois and 
elsewhere has developed to hold 
common carriers to a unique standard 
based on their special relationship 
to their passengers.28 In particular, 
common carriers must exercise a 
heightened duty of  care when serving 
their passengers. Some jurisdictions 
outside of  Illinois have described the 
common carrier standard as “imposing 
the ‘highest degree of  care,’ the ‘utmost 
care’ and ‘extraordinary care’ on the 
carrier.”29 
 Illinois courts have adopted similar 
language. For instance, the Illinois 
Supreme Court described a heightened 
standard as recently as 2010 when it 
stated that, “This court has long held 
that a common carrier has a duty to 
its passengers to exercise the highest 
degree of  care . . . .”30 Similarly, Illinois 
appellate courts continue to hold 
that common carriers have a duty to 
“exercise the highest degree of  care 
consistent with the practical operation” 
of  carrying its passengers.31 
 Frequently, Illinois courts premise 
the heightened standard of  care on two 
basic principles. First, heightened care 
must accompany the heightened risk 
passengers face while using common 
carriers.32 Second, heightened care is 
required because passengers entrust 
their safety to common carriers and 
become wholly reliant on carriers’ 
unique control over their safety.33

 The heightened standard of  care 
is a powerful tool for litigants who 
areinjured by common carriers. To 
begin with, the standard enables one to 
utilize a unique jury instruction about 
duty, Illinois Pattern Jury Instruction 
100.01. The instruction states:

A common carrier is not a guarantor 
of  its passengers’ safety, but it has 
a duty to its passengers to use the 
highest degree of  care consistent with 

the mode of  conveyance used 
and the practical operation of  its 
business as a common carrier . . . .34

 Moreover, some appellate courts 
have held that the heightened standard 
of  care can create a rebuttable 
presumption of  negligence. The fi rst 
district recently summarized this point 
by noting, “A rebuttable presumption 
of  negligence is raised against a 
common carrier when a plaintiff  shows 
that she was a passenger, an accident 
happened with an apparatus wholly 
under the control of  the carrier, and 
that an injury was infl icted.”35

 With these protections in mind, 
Illinois law affords the general public a 
higher degree of  protection when they 
use the services of  a common carrier 
rather than a private transportation 
company. Not surprisingly, TNCs are 
eager to avoid the responsibility and 
associated costs of  safeguarding their 
passengers under a higher standard 
of  care, even as taxi services and 
similar companies are bound by the 
heightened standard while providing 
similar services to the general public. 
 The novelty of  ridesharing 
technology has provided an opportunity 
for TNCs to lobby for new regulations 
that shift more of  the risk of  
transportation from the carrier and onto 
the general public. For instance, when 
Maryland determined that Uber must 
be treated as a common carrier under 
its laws and regulations, a determined 
spokesman for Uber urged Maryland 
to not “regulate Uber with 20th century 
transportation rules” in his appeal for 
“sensible ridesharing laws that embrace 
Uber’s innovative business model.”36 
One of  Uber’s central contentions is 
that its purportedly groundbreaking 
business model entitles the company to 
new legal regulations for transportation 
services—getting a ride in a car—that 
have been around for generations. 
 In some courts, ridesharing 
companies have insisted that they 
are technology businesses and ride-
request tools rather than transportation 
companies.37 With tiered services 
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through which a TNC can offer 
everything from a shared ride with 
multiple strangers in any given car up 
to black car service akin to a personal 
limousine, Uber has argued that its 
customers are not the general public, 
but a select group of  people who 
download an app and agree to its terms 
and services.38 
 Outside the courts, commentary 
on the issues of  how and whether 
the common carrier standard of  care 
should apply to TNCs remains relatively 
limited. Some people have argued 
that the policies behind the common 
carrier standard should be weighed 
against personal liberty of  passengers 
to contract with TNCs or against 
TNCs’ ability to categorize drivers 
as independent contractors rather 
than employees.39 Other commentary 
identifi es unique regulatory challenges 
TNCs face and advocates for novel or 
experimental regulatory measures.40 
 Are an innovative business 
model and new technologies enough 
to pull Uber and other ridesharing 

companies outside of  the common 
carrier standard’s protections to 
Illinois citizens? Ultimately, Uber, 
Lyft and similar TNCs profi t from 
the core business of  providing an old 
service—transportation—through a 
new platform—a digital network. The 
Illinois General Assembly did not 
need to carve out a new standard of  
care for TNCs because the common 
carrier standard already addresses the 
fundamental service that ridesharing 
companies provide: offering 
transportation to the general public. 
The common carrier standard has 
addressed that fundamental service of  
transportation even as technologies to 
provide that service have progressed. 
For instance, a taxi driver was and has 
been a common carrier even after many 
dispatch services added online features 
and apps that enable passengers to 
arrange for a cab using a smartphone. 
 Holding TNCs and their drivers 
to the common carrier standard 
is consistent with the policies and 
rationale that Illinois has developed to 

justify the heightened standard of  care. 
The standard is premised on the degree 
of  risk carriers introduce to their 
passengers and the fact that passengers 
rely on their carriers and give up a 
considerable degree of  control over 
their own safety when entrusting their 
transportation to a common carrier. 
These fundamental grounds for the 
common carrier standard—“long held” 
according to our supreme court41—are 
rooted in the need for public safety 
during transportation rather than the 
technical method by which companies 
and drivers offer those transportation 
services.42 The risk level ridesharing 
companies pose matches and may even 
surpass the risk level posed by taxis and 
other common carriers. For instance, 
TNCs introduce additional risk to 
their passengers when the very nature 
of  their digital network entices drivers 
to watch their smartphones while 
driving—whether for new fares, drop 
off  locations, or directions—rather 
than exclusively paying attention to the 
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road. 
 Despite the long history of  the 
common carrier standard in Illinois and 
the well-developed policies to justify 
its application, the Transportation 
Network Providers Act nevertheless 
states that “TNCs or TNC drivers are 
not common carriers . . . .”43 At the 
same time, the Act defi nes the services 
of  TNCs and TNC drivers to include 
picking up and dropping off  passengers 
in a way that is fundamentally 
indistinguishable from taxi companies 
and drivers. In fact, a passenger can 
request a registered taxi through Uber, 
just as a passenger would contact a taxi 
company’s dispatch service to arrange 
for a ride.44 Thus, the Act carves out an 
exception to Illinois’ common carrier 
standard without a sound reason to do 
so.45 The Act thereby complicates the 
relatively straight-forward application 
of  the common carrier standard that 
courts in Illinois have applied for 
decades. The basis for this momentous 
regulatory complication seems as 
tenuous as the fact that Uber, Lyft 

and others have an app that is more 
technologically advanced than the 
technology of  most cab drivers.
 Ultimately, the Transportation 
Network Providers Act features some 
important benefi ts and tools for ITLA 
members and plaintiffs’ attorneys 
in general. The Act mandates better 
insurance coverage than other Illinois 
statutes. However, it also appears to 
unnecessarily muddle Illinois case law 
that has developed the common carrier 
standard of  care to protect Illinois 
citizens. This complication appears 
unnecessary, as the Act offers no clear 
justifi cation for the different treatment 
of  TNCs and their drivers when 
compared to the treatment of  common 
carriers. If  the Illinois Legislature 
decides to introduce legislation to 
regulate TNCs after the Act’s June 2020 
expiration, then the General Assembly 
would be wise to strike any language 
that runs counter to the well-developed 
and pragmatic common law in Illinois 
regarding common carriers. 
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19 625 ILCS 57/25(e).
20 625 ILCS 57/25(a).
21 625 ILCS 57/25(c) (“Upon receipt 
of  a passenger’s complaint alleging a 
violation of  the zero tolerance policy, 
the TNC shall immediately suspend 
the TNC driver’s access to the TNC’s 

digital platform, and shall conduct 
an investigation into the reported 
incident.”).
22 625 ILCS 57/25(c).
23 625 ILCS 57/34.
24 See 
CARRIER (10th ed. 2014); see also 6 

 § 3 (“A 
common carrier is one who undertakes 
for hire to transport from place to place 
such persons or the goods of  such 
persons as choose to employ him or 
her, or one who undertakes for hire to 
transport from place to place the goods 
of  such persons as choose to employ 
him or her.” (citations omitted)).
25 Beatrice Creamery Co. v. Fisher, 291 Ill. 
App. 495, 497, 10 N.E.2d 220, 222 (3d 
Dist. 1937).
26 See, e.g., Rathbun v. Ocean Accident 
& Guarantee Corp., 299 Ill. 562, 
566–67, 132 N.E. 754, 755 (1921) 
(defi ning a common carrier to be “one 
who undertakes for hire to carry all 
persons indifferently who may apply 
for passage”); Browne v. SCR Med. 
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Transp. Services, Inc., 356 Ill. App. 3d 
642, 646, 826 N.E.2d 1030, 1034 (1st 
Dist. 2005) (“The test to distinguish a 
common carrier from a private carrier 
is whether the carrier serves all of  
the public alike.”); Doe v. Rockdale Sch. 
Dist., No. 84, 287 Ill. App. 3d 791, 793, 
679 N.E.2d 771, 773 (3d Dist. 1997) 
(“Longstanding authority in Illinois has 
held that a common carrier is one who 
undertakes for the public to transport 
from place to place such persons or 
goods of  such as choose to employ 
him for hire.” (internal citations and 
quotations omitted)). 
27 See, e.g., Rathbun v. Ocean Accident & 
Guarantee Corp., 299 Ill. 562, 566–67, 132 
N.E. 754, 755 (1921) (“Private carriers 
as ordinarily defi ned are those who, 
without being engaged in such business 
as a public employment, undertake 
to deliver goods or passengers in a 
particular case for hire or reward.”); 
Browne v. SCR Med. Transp. Services, Inc., 
356 Ill. App. 3d 642, 646, 826 N.E.2d 
1030, 1034 (1st Dist. 2005) (noting that 
a private carrier “undertakes by special 
agreement, in a particular instance only, 
to transport persons or property from 
one place to another either gratuitously 
or for hire” (internal quotations and 
citations omitted)); Doe v. Rockdale Sch. 
Dist., No. 84, 287 Ill. App. 3d 791, 794, 
679 N.E.2d 771, 773 (3d Dist. 1997) 
(“A private carrier makes no public 
profession to carry all who apply for 
carriage, transports only by special 
agreement, and is not bound to serve 
every person who may apply.”); cf. Doe v. 
Sanchez, 2016 IL App (2d) 150554, ¶ 27, 
52 N.E.3d 618, 624 (“A private contractor 
providing student transportation 
services owes the students it transports 
the same duty of  care imposed on a 
common carrier—that is, the highest 
standard of  care.” (emphasis added)).
28 

 § 40 (2012) 
(characterizing a common carrier as 
having a “special relationship” with 
its passengers); see generally 3 

 § 

12A.01[1] (discussing the historical 
roots and development of  modern tort 
law’s treatment of  common carriers). 
29 3 

 §12A.01[1] (citations omitted).
30 Krywin v. Chicago Transit Auth., 238 
Ill. 2d 215, 226, 938 N.E.2d 440, 447 
(2010).
31 Carlson v. Chicago Transit Auth., 
2014 IL App (1st) 122463, ¶ 24, 10 
N.E.3d 426, 431; accord  McNerney v. 
Allamuradov, 2017 IL App (1st) 153515, 
¶ 76; McGinley v. HOB Chicago, Inc., 2016 
IL App (1st) 152167-U, ¶ 12; Fillpot v. 
Midway Airlines, Inc., 261 Ill. App. 3d 
237, 242, 633 N.E.2d 237, 240 (4th 
Dist. 1994) (“Common carriers have a 
duty to exercise the highest standard of  
care in protecting their passengers.”).
32 E.g., Fillpot v. Midway Airlines, Inc., 
261 Ill. App. 3d 237, 242, 633 N.E.2d 
237, 240 (4th Dist. 1994) (“The 
rationale for the imposition of  the 
highest degree of  care on common 
carriers is that the degree of  care should 
be commensurate with the danger 
to which the passenger is subjected, 
and the degree of  care required to 
be exercised increases as the danger 
increases.” (internal quotation and 
citation omitted)); 7 

 § 268 (“The degree of  care 
that a common carrier must exercise 
in order to protect its passengers 
from injury is commensurate with the 
danger to which the passengers are 
subjected.”).
33 E.g., Doe v. Sanchez, 2016 IL App 
(2d) 150554, ¶ 39, 52 N.E.3d 618, 627 
(noting that “the high duty of  care a 
common carrier owes its passengers 
is premised on the carrier’s unique 
control over its passengers’ safety”); 
Fillpot v. Midway Airlines, Inc., 261 Ill. 
App. 3d 237, 242, 633 N.E.2d 237, 241 
(4th Dist. 1994) (noting that common 
carriers “are held to the highest duty 
of  care because passengers must 
rely wholly on the carrier for their 
safety” and that the “duty of  highest 
care applies when passengers entrust 
the common carrier to protect them 
from dangers to which they may not 

otherwise have been exposed and from 
which they cannot otherwise protect 
themselves”); Sheffer v. Springfi eld 
Airport Auth., 261 Ill. App. 3d 151, 
154, 632 N.E.2d 1069, 1071 (4th Dist. 
1994) (“Due to the unique control it 
possesses over its passengers’ safety, a 
common carrier owes its passengers the 
highest duty of  care consistent with the 
practical operation of  its conveyances.” 
(citations omitted)).
34 Ill. Pattern Jury Instr. – Civ. 100.01, 
Ill. Pattern Jury Instr.-Civ. 100.01 
(emphasis added).
35 New v. Pace Suburban Bus Serv., 398 
Ill. App. 3d 371, 379, 923 N.E.2d 310, 
317 (1st Dist. 2010); accord Watkins v. 
Ne. Illinois Reg’l Commuter R.R. Corp., 
2013 IL App (1st) 122396-U, ¶ 15.
36 Luz Lazo, Maryland panel settles with 
Uber, , Feb. 1, 2015.
37 See, e.g., Boston Cab Dispatch, Inc. 
v. Uber Techs., Inc., CIV.A. 13-10769-
NMG, 2014 WL 1338148, at *1 
(D. Mass. Mar. 27, 2014); 

, 
Understanding Uber—Transportation 
Network Companies, 2016, available at 
https://www.theclm.org/File/Down
Load?type=18&fi leName=62def83e_
ff0d_40f7_b886_20e414b2cc99.ppdff
&userFileName=Transportation%20
-%20Understanding%20Uber%20
-%20Transportation%20Network%20
Companies.pdf.
38 See City of  Columbus v. Uber Techs., 
No. 2014 EVH 060125, 2014 Ohio 
Misc. LEXIS 11, at *5 (Ohio Mun. Ct. 
Apr. 30, 2014).
39 See, e.g., Riebana Sachs, Note, The 
common Carrier Barrier: An Analysis of  
Standard of  Care Requirements, Insurance 
Policies, and Liability Regulations for Ride-
Sharing Companies, 65 . 
873, 889 (2016) (“Although safety is 
most certainly important, a consumer’s 
freedom and ability to contract should 
not be dismissed.”); Ross Eisenbrey 
and Lawrence Mishel, Uber business 
model does not justify a new ‘independent 
worker’ category, 

, March 17, 2016; Corinne 
C. Miller, Ridesharing Risks: Drivers and 
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Passengers Take on Uber the Ridesharing 
Revolution, ., Nov. 2015, at 38, 
43 (2015) (discussing the distinction 
between employee and independent 
contractor); Raj Kapoor, Lessons from 
the Sharing Economy, , 
Aug. 30, 2014, http://tech crunch.
com/2014/08/30/critical-lessons-
from-the-sharing-economy.
40 See, e.g., Patrick Gavin, Regional 
Regulation of  Transportation Network 
Companies, 11  Rev. 
337, 357 (2017); Kevin Werbach, Is 
Uber a Common Carrier?, 12:1 

 135 (2016); 
Vanessa Katz, Regulating the Sharing 
Economy, 30  1067, 
1067 (2015); Hannah A. Posen, Note, 
Ridesharing in the Sharing Economy: Should 
Regulators Impose Uber Regulations on 
Uber?, 101 . 405, 429-433 
(2016).
41 Krywin v. Chicago Transit Auth., 238 
Ill. 2d 215, 226, 938 N.E.2d 440, 447 
(2010).

42 For example, the common carrier 
standard applies during a train ride 
regardless of  whether a train passenger 
buys a paper ticket at a station window 
or whether they purchase a digital ticket 
online.
43 625 ILCS 57/25(e). 
44 UberCAB is an option on the 
basic Uber app available in many 
metropolitan areas. According to 
Uber’s website, “[f]or a vehicle to be 
eligible for UberCAB in Chicago, 
it must be a registered taxicab with 
the Chicago BACP, be covered by 
commercial insurance, and feature a 
taxicab license plate ending in TX.” 
https://www.uber.com/chicago-
drivers/services/uberCAB/.
45 Uber’s aggressive lobbying and 
other measures to pass legislation 
favorable to its business model are no 
secret. See Adam Vaccaro, Many states 
govern Uber exactly the way it wants. Will 
Massachusetts?, , June 22, 
2016, available at https://www.boston.

com/news/business/2016/06/22/
uber-awaits-bill-senate-heres-states-
regulated; Douglas MacMillan, Uber 
Laws: A Primer on Ridesharing Regulations, 

, Jan. 29, 
2015, available at https://blogs.wsj.
com/digits/2015/01/29/uber-laws-
a-primer-on-ridesharing-regulations/ 
(“Uber has also used its lobbying 
efforts to push back against proposed 
rules the company doesn’t like.”).
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An Argument for the Use of Preliminary Instructions

Introduction
 Imagine you receive a call from 
friends inviting you over to play a new 
game, a game you’ve never played 
before.  If  you accept the invitation, 
they tell you that you will have to play, 
but that you will not be told the rules 
of  the game until all of  the moves have 
been made and the game is ready to be 
concluded.  Do you play?
  Now put yourself  in the place of  
a juror.  You are compelled by law to 
appear at a court house, a place you 
may never have visited.  You are placed 
in a room with people you do not know 
and told that you will participate in a 
process that you are vaguely familiar 
with from television shows. You and 
your fellow jurors will be the only 
participants in the process that are 
unfamiliar with the facts and you know 
virtually nothing about the rules that 
will govern your role. You will not be 
told the rules until near the very end of  
the process, just prior to making your 
decision.  Does that sound appealing?
 As one author noted, the tradition 
of  instructing the jury after closing 
arguments means that “legally naïve 
jurors listen to days or weeks of  
testimony with little or no guidance 
from the judge about how to interpret 
and organize the evidence.”1 This 
article addresses this perceived oddity 
in the traditional jury trial.  Why not 
tell the jurors the rules in advance: 
before opening and the presentation 
of  evidence?  Why not provide a 
framework for the jurors so that they 
understand how the facts they hear 
will affect decisions that they will be 
ask to make?  Why not tell them what 
decisions they will have to make so that 

they can sort the facts they will hear 
over the course of  a trial, instead of  
having them consider those facts in a 
vacuum? The premise of  this article 
is that jurors would provide better, 
more thoughtful analysis and results by 
understanding their role in advance of  
serving in that role.

The Current Law
 Under existing Illinois law, Supreme 
Court Rule 239 permits the court 
to instruct the jury “after the jury is 
selected and before opening statements 
... on cautionary or preliminary matters, 
including, but not limited to, the burden 
of  proof, the believability of  witnesses, 
and the receipt of  evidence for a limited 
purpose.”2 The Rule further provides 
that the court may also instruct the 
jurors prior to opening statements “on 
the substantive law applicable to the 
case, including but not limited to, the 
elements of  the claim or affi rmative 
defense.”3 Thus, the existing rules 
allow for the use of  virtually any jury 
instruction before opening statements, 
provided that “after the close of  
evidence, the court shall repeat any 
applicable instructions given to the jury 
before opening statements and instruct 
the jury on procedural issues and the 
substantive law applicable to the case 
....”4

 Rule 239 further requires the trial 
judge to read the instructions to the 
jurors after closing arguments, and 
grants the judge discretion to provide 
written copies of  the instructions if  
he or she desires.   Rule 239 mandates 
that the instructions be read after 
closing arguments, whether read before 
opening, before closing, or before 

both opening and closing.  There are 
no reported cases interpreting the Rule 
239(e) provision on the propriety of  
using preliminary instructions.
 Under the Illinois Pattern Jury 
Instructions, Civil, the Committee 
offers little guidance and no 
recommendations as to which 
substantive instructions should be 
considered for use as preliminary 
instructions.  In the Introduction 
to the Preliminary Cautionary 
Instructions, the Committee simply 
offers that, “[t]he instructions in the 
1.00 series are intended to be given 
before opening statements, along with 
any substantive instructions the Court 
deems appropriate.”5

 Given the court’s discretion to use 
preliminary instructions, the question 
remains: why are such instructions 
uncommon in Illinois civil jury trials? 
What are the arguments for and against 
their use?

The Arguments
 Substantive, preliminary jury 
instructions are a relatively new 
development in our jury trial system.  
Numerous studies, surveys, and court 
experiments since the 1960s have 
identifi ed potential benefi ts and risks 
of  giving preliminary jury instructions.  
Proponents of  preliminary instructions 
note that some psychological “[r]esearch 
on encoding specifi city and schema 
activation indicate that recall for a body 
of  facts improves when those facts are 
consistent with knowledge structure 
activated at encoding...This suggest that 
hearing the law before evidence should 
provide jurors with a legally appropriate 
knowledge structure for processing 
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the evidence and should enhance their 
abilities to identify and remember 
relevant facts.”6  Likewise, proponents 
point to better interpretation of  the 
facts, comprehension of  the law, and 
more “rational” verdicts.7

 Those opposed to preliminary 
instructions most often point to 
concerns with the time taken to 
provide preliminary instructions, 
the risk of  bias, and the risk that 
evidence may come before the jurors 
that is inconsistent with one or more 
preliminary instructions.
 How have the respective 
arguments of  those favoring and 
disfavoring preliminary instructions 
held up under scrutiny?  The answer, 
in short, is that while not all arguments 
in favor of  preliminary instructions 
are supported by the studies, surveys, 
and experiments, some are.  Principally, 
jurors are more satisfi ed and reach 
better decisions when they receive both 
preliminary instructions and traditional 
instructions after closing arguments are 

given.  The literature does not support 
the arguments raised in opposition to 
the use of  preliminary instructions.  
There is little to no evidence in the 
literature to suggest that preliminary 
instructions create administrative 
issues, consume an inordinate amount 
of  court time, or present a serious risk 
of  error in the instructions selected for 
presentation prior to opening.

Academic Research on the Use of 
Preliminary Instructions 
 There are relatively few studies 
examining the use and effectiveness 
of  preliminary instructions. That may 
be a result of  the diffi culty inherent in 
conducting such studies. A good study 
requires an adequate sample size, the 
use of  control groups, the manipulation 
of  variables, and the ability to replicate 
the study. Those study parameters are 
diffi cult, if  not impossible, to maintain 
in an actual court proceeding without 
interfering with the parties’ rights. 
Inherently, a jury of  twelve is not an 

adequate sample of  the potential effect 
of  preliminary instructions across a 
universe of  potential jurors.  Moreover, 
when larger groups are used there are 
risks associated with the difference in 
the dynamic of  the study as opposed 
to that of  a true trial court experience. 
Though some experiments rely on the 
use of  tape recorded trials to evaluate 
jury reaction, no two trials are ever the 
same and some measure of  uncertainty 
must be recognized when a single, or 
even several, trials are used to evaluate 
the effect of  preliminary instructions.  
With those inherent diffi culties in mind, 
several studies merit specifi c mention.

The United States Court of  Appeals, 
Second Circuit, Study 
 In November of  1982, the chief  
judge of  the Second Circuit Court of  
Appeals appointed a committee to 
evaluate ways to improve the work of  
juries.  Based upon the committee’s 
recommendation, twenty-eight judges 
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in the Second Circuit Court of  Appeals 
agreed to experiment with several 
procedures meant to improve the 
jury’s function in the courts, including 
the use of  preliminary instructions.8 
Of  those twenty-eight judges, three 
used preliminary jury instructions in 
a total of  fourteen cases.9 The judges 
held a conference with counsel prior 
to the swearing of  the fi rst witness, in 
which they would “attempt to identify 
all legal principles whose applicability 
to the case at hand cannot reasonably 
be questioned” for preliminary 
instruction.10 After the trial, the judges 
and counsel for each side were then 
asked to complete questionnaires to 
ascertain their opinion of  the practice.11

 This study had a number of  
inherent weaknesses.  First, the study 
involved a woefully inadequate sample 
size, consisting of  three judges and 
only fourteen trials. Second, there 
were no effective control groups that 
allowed the effective examination of  
jurors responding to the same facts 
with and without the use of  preliminary 

instructions. Third, the study did not 
standardize the use of  the preliminary 
instructions across the study group, 
meaning that different sets of  
instructions were used depending upon 
the case and the decisions of  court 
and counsel.  Beyond those obvious 
weaknesses, the experiment asked only 
the lawyers and judges about their view 
of  the use of  preliminary instructions 
and ignored  the jurors themselves.
 With those defi ciencies in mind, a 
substantial majority of  the judges and 
counsel in the second circuit study 
responding to the questionnaire favored 
the use of  preliminary instructions.12 
Overall, in nine of  the fourteen cases, 
the judges found the procedure helpful, 
as did seven of  the eleven responding 
prosecutors or plaintiffs’ counsel, and 
eight of  the twelve responding defense 
counsel.13

 Not all were happy with the 
process. One plaintiff ’s attorney in 
a civil rights action reported serious 
disagreements between the parties 
over the form and content of  the 
instructions.14 In a products liability 

action, counsel on each side felt the 
benefi ts were outweighed by the time 
and effort, while the judge considered 
it time well spent.15  
 At a distance, the criticisms seem 
endemic to the use of  instructions 
generally and not specifi c to the use of  
preliminary instructions.  No matter 
the timing, counsel will inevitably 
disagree on the instructions, and 
resolving those issues will inevitably 
take time.  As noted by the reviewers, 
“most, if  not all, of  the ambivalence 
toward pre-instruction stems from 
the unfamiliarity with the procedure 
and the increased burden on the court 
and counsel.  Not a single respondent 
pointed to any negative effect of  pre-
instruction on the jury.”16

Wisconsin Circuit Courts Study
 Another study, conducted around 
the same time, approached the issue 
in a similar fashion. The researchers 
randomly assigned different procedures 
for improving jury function to twenty-
nine judges in the Wisconsin Circuit 
Courts.17 Accordingly, thirty-four 
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trials utilized preliminary instructions, 
including case specifi c substantive 
instructions, while thirty-three trials 
gave no preliminary instructions, 
unless they were absolutely essential.18 
After the trials, the judges, attorneys, 
and jurors were surveyed.19

 As with the second circuit study, the 
Wisconsin study lacked a meaningful 
sample and true control groups.  In an 
improvement over the second circuit 
study, the Wisconsin study questioned 
the jurors about their view of  the 
preliminary instructions. 
 The study found that preliminary 
instructions increased juror satisfaction 
with the process and helped jurors 
follow legal guidelines in their decision 
making.20  The study could not support 
other arguments in favor of  preliminary 
instructions, such as reducing juror 
bias or recalling the instructions, due 
to inadequacy in the responses.  This 
study did not support the argument 
that preliminary instructions would 
enhance juror recall of  the evidence, 
despites the fi nding that it helped jurors 
follow legal guidelines.  The study also 

found that the process did not create 
“excessive demands” upon the court.

California Survey 
 In a simpler approach, a 1990 
survey asked California judges for their 
opinions and practices concerning 
substantive preliminary instructions.21 
Of  300 judges surveyed, forty-
fi ve percent responded.22 Of  those, 
thirty-four percent said they typically 
give substantive preliminary jury 
instructions, and forty-three percent 
said they favored the practice.23 
The study then divided the survey 
participants into two groups: those 
supportive of  substantive preliminary 
jury instructions and those against 
them, to determine the main reasons 
for the opposing views.24 The fi ndings 
showed that judges who favored the 
practice do so because such instructions 
tended to help jurors integrate the 
facts and the law, while those that 
disfavored the practice did so because 
of  administrative diffi culties.25 

Mock Juror Study
 A somewhat more recent study 
used mock jurors and juries to evaluate 
the benefi ts of  procedural changes, 
including the use of  preliminary 
instruction.26 The study used videotapes 
of  two different, multiple plaintiff  tort 
trials and a medical malpractice suit, 
shown to participants who either did or 
did not receive preliminary instructions.  
The researchers then surveyed the 
mock jurors to evaluate the effect of  
preliminary instructions. 27 
 The researchers noted that “[i]n a 
series of  studies that explored the use 
of  substantive pre-instruction, using 
both mock jurors and juries, we found 
that providing jurors with a schema—a 
legal road map, if  you will—enhanced 
their cognitive processing.”28  In their 
study, the researchers found that 
participants provided with preliminary 
instructions granted awards that were 
more consistent with the testimony, 
while those without the instructions 
often confused plaintiffs and their 
awards.29 Unlike the previous research 
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mentioned above, the study found that 
preliminary instruction aided juror 
recall, in that the pre-instructed jurors 
recalled more case-related information 
and less un-related or irrelevant 
information than those who only 
received post-evidence instruction.30

 The researchers also examined 
whether use of  preliminary instructions 
was biased in favor of  the plaintiff.31 
They had the participants determine 
negligence in a designed medical 
malpractice suit, developed to generate 
a defense verdict.  Under the facts, a 
particularly sympathetic plaintiff  had 
sued a doctor who, under the facts, had 
not violated the standard of  case.  
 Using different groups, assigned 
to receive jury instructions at different 
times and hear cases of  varying 
complexity, the researchers evaluated 
the use of  preliminary instructions.32 

Their fi ndings were revealing. The 
researchers noted that the “fi ndings 
suggested that the substantive pre-
instruction provided jurors with a 
cognitive framework, or schema, that 

enabled them to better organize the 
trial facts according to legal guidelines 
as they were being presented.  The 
advantage to pre-instruction was 
apparent.  Specifi cally, pre-instructed 
jurors recalled more probative (case 
related) and fewer non-probative 
statements than post-instructed 
jurors.”33 They noted that preliminary 
instructions led to signifi cantly more 
“correct” verdict decisions in favor 
of  the defendant in the tilted medical 
malpractice case. However, they did 
fi nd a pro-plaintiff  bias when the 
complexity of  the case exceeded 
a certain threshold of  complexity 
beyond the ken of  the jurors.  In that 
circumstance, the jurors appeared to 
default to sympathy for the selected, 
purposely sympathetic plaintiff  in the 
study.34

 The noted effects of  preliminary 
instruction were enhanced when, as 
permitted in Illinois, jurors were allowed 
to take notes during the presentation 
of  evidence.  The researchers found 
that “[j]urors were better able to 
organize the complex case material 

and assign appropriate compensation 
awards according to the evidence (i.e., 
differentially worthy plaintiffs received 
awards commensurate with their 
injuries).”35

Murder Trial Study
 In another study using mock 
jurors, 125 participants, made up of  
college students and members of  local 
civic organizations, reviewed video of  
a reenacted murder trial.36 Researchers 
separated the participants into four 
groups: (1) those that received 
instructions before the evidence, (2) 
those instructed after the evidence, (3) 
those instructed before and after the 
evidence, and (4) those that received 
no instruction at all.37 The participants 
then choose one of  four verdicts: fi rst-
degree murder, second-degree murder, 
involuntary manslaughter, or not guilty 
by reason of  self-defense.  Following 
the verdict, the mock jurors answered 
a series of  multiple choice questions 
with a focus on substantive issues that 
arose during the trial.38

 The researchers found that 
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participants instructed before and 
after the evidence showed a better 
application of  law to the facts of  the 
case.39 This is interesting because the 
groups who were instructed only before 
or only after the evidence showed 
no better application of  the law over 
those who received no instruction at 
all.40 The study also showed that pre-
instructed jurors did not prejudge the 
evidence, waiting till the close of  trial 
to decide the verdict.41

 The researchers concluded that 
“substantive preinstruction produces 
important benefi ts, which may be 
realized without apparent cost to jurors’ 
performance.”42 The author went on to 
note that, “[w]hat judges must decide 
is whether these benefi ts outweigh the 
practical and administrative diffi culties 
that preinstruction raises.  It is hoped 
that these results will encourage judges 
to reap the benefi ts that are available by 
presenting the law in advance of  trial.”43

The Status of  Preliminary 
Instructions in Illinois
 Given the apparent academic 

support for preliminary instructions 
and their availability under existing 
rules, how prevalent is the use of  such 
instruction in Illinois?  Only anecdotal 
evidence exists concerning the use 
of  preliminary instructions in Illinois 
state courts.  That anecdotal evidence 
suggests that preliminary instructions 
are underutilized in both our civil and 
criminal courts.
 Preliminary instructions have at 
least one strong advocate in Illinois: 
James F. Holderman, of  the United 
States District Court for the Northern 
District of  Illinois.44   Reporting on his 
experience with the recommendations 
of  the Seventh Circuit Bar Association 
Jury Project Commission, Judge 
Holderman noted that “[t]o insure 
that jurors are able to reach a fair 
and just verdict, judges must provide 
jurors with tools that improve their 
comprehension of  the evidence and 
their competence as decision makers.”45  
Preliminary jury instructions were 
among several recommendations made 
by the Commission and endorsed for 
use by Judge Holderman in his review.

 With regard to preliminary 
instructions, Judge Holderman noted 
that “judges should provide preliminary 
substantive instructions on the law 
to the jury in plain, understandable 
language. The ABA’s American Jury 
Project proposed this procedure to 
further the goal of  educating jurors 
about the essential aspects of  a jury 
trial.”46 
 Judge Holderman supported 
his recommendation for preliminary 
instructions with personal experience, 
noting “substantial favorable feedback” 
with the process in his courtroom.47 In 
addition to reading the instructions, 
Judge Holderman considered “using 
a technique that other judges have 
employed of  projecting the instructions 
onto video monitors or a projection 
screen, to better reach ‘Generation X 
and Y jurors.’”48 
 Finally, Judge Holderman 
rejected the criticism of  preliminary 
instructions  that courts will expend 
too much time on instructions at a 
point when they are less sure of  what 
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constitutes the applicable law, leading 
to unproductive contention between 
the parties.49 He wrote: “I agree that 
judges are less informed at the outset 
of  the trial about the precise factual 
issues than judges are at the conclusion 
of  evidence, but the lawyers and the 
parties are as well.  To short change 
the jurors by keeping them in the dark 
about the substantive law until the trial’s 
end so that the lawyers and the parties 
can dot the ‘i’s’ and cross the ‘t’s’ on 
the particulars of  the factual disputes 
is short sighted.  The substantive legal 
framework of  the case is not going to 
change signifi cantly.”50

 Beyond Judge Holderman’s 
advocacy and reported use of  
preliminary instructions, Judge John 
Nordberg of  the United District Court 
for the Northern District of  Illinois 
found that substantive preliminary 
instructions were warranted in an 
unreported case.51 In United States v. 
Tucker, the government moved to 
instruct the jury on “elements-of-the-
offense” and “possession” before 
opening statements, but the defense 
argued that it would create unfair 
prejudice toward the defendants.52 The 
court rejected the defense’s assertion, 
fi nding that, “to read to the jury a 
non-argumentative, impartial issue 
instruction at the start of  the trial would 
aid the jury in its comprehension of  the 
evidence.”53 The court made clear that 

the defense was also allowed to submit 
a non-argumentative impartial theory 
of  the defense, so that each party could 
aid the jurors in reaching a fair and 
informed conclusion.54

Opinion
 Over the past ten to twelve 
years, I have argued for preliminary 
instructions in every jury trial.  In 
most cases, I met with only moderate 
success, gaining the opportunity to 
have a few substantive instructions 
provided to the jury in advance of  
opening statements.  Based upon my 
experience, the experience of  respected 
jurists, and the academic literature, 
with all its limitations, I believe that 
preliminary instructions should be used 
much more broadly.  There is simply no 
reasonable downside.
 The most frequent objection is 
the one noted in Judge Holderman’s 
article: we cannot offer the instructions 
without a better sense of  how the 
evidence will present during the trial.  
In the modern jury trial, held after 
years of  discovery and with a bar to the 
admission of  evidence not disclosed, 
there is no practical risk that court 
or counsel will be surprised by the 
evidence.  To the extent that any risk 
exists, it is substantially outweighed by 
the benefi ts noted in the literature for 
the use of  preliminary instructions and 
a decision by a better informed jury.
 The critique of  time and effi ciency 

an argument continued from page 59 in the administration of  justice is 
also a red herring.  At some point 
during every jury trial there must be 
an instructions conference and there 
must be agreements or court rulings on 
the instructions to be provided to the 
jury.  Whether that conference occurs 
in the weeks before trial, or during the 
trial, should not affect the time taken 
to obtain those agreements or rulings.  
Indeed, it would certainly appear 
preferable for all concerned to have 
addressed the instructions in advance 
and not in the late evening hours after a 
full day of  trial, when counsel for both 
sides would prefer to be somewhere else 
putting the fi nishing touches on their 
closing argument.  Indeed, the only 
additional time spent with preliminary 
instructions involves the extra time it 
will take to read them.  That is an hour 
or so well spent, given the benefi ts.
 The concern for bias also appears 
to be misplaced.  While I have noted 
the inherent diffi culties in the studies 
evaluating preliminary instructions, all 
of  them note that the use of  preliminary 
instructions with the instructions 
re-read at the close improves the 
performance of  the jury in returning 
a true verdict.  None of  the studies 
supported either a pro-defense or pro-
plaintiff  bias in the use of  preliminary 
instructions.
 Based upon this review, it is my 
hope that more attorneys and more 
judges will use preliminary instructions 
to improve the process that we hold 
dear: the jury trial.
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 In October 2010 Craig Spencer’s 
cervical spine was injured on a 
construction site when a fellow worker 
stepped on his head as that worker 
descended a permanently affi xed 
ladder.  Surgery failed.  Defendant 
offered $2 million before closing 
argument.   Plaintiff  asked for $10.5 
million. The jury deliberated fi fteen 
minutes before awarding $9.5 million. 
His lawyer obviously didn’t ask for 
enough. What follows are the plaintiff ’s 
damage arguments.

The Court: All right. Ladies and 
gentlemen, we’re sorry for the delay 
this morning, but we are prepared to 
proceed now with closing arguments. 
Mr.Keefe.
Mr. Keefe: Thank you, your Honor.
May it please the Court. Craig, Tom, 
Paul, Doug. Where’s Tony? Tony.
Mr. Motz: Counsel.
Mr. Keefe: Counsel. And ladies and 
gentlemen of  the jury. No matter how 
many times I say that, and I’m getting 
near the number of  times I get to 
say that, it just makes my heart soar 
because that’s my passion. I want to say 
a few things in advance because I think 
it’s the only courteous thing to say and 
I want to speak on behalf  of  Craig and 
Suzanne, although she’s not a party to 
this case, and I would like to say on 
their behalf  that I want to acknowledge 
my co-counsel and my son for trying 
this case with me. It’s our fi rst case we 
ever tried together. I want to especially 
acknowledge that woman right there, 
Mrs. Debbie Eastridge, who works 
so hard. She’s so invaluable and she 
never gets any accolades. I want to 
acknowledge that man right there, Paul 

offered no evidence. Now truly, I’ve 
never in my career seen a case where 
there was no evidence offered. Now, 
when Tom made his opening statement, 
he predicted that they weren’t going to 
offer any evidence. But until we closed 
our case and then Mr. Motz stood 
up and said the defense rests, I didn’t 
believe that, in fact, you were going 
to be hearing a case where the lawyers 
are telling you, are arguing to you right 
now what the evidence showed and 
they didn’t offer any evidence. None. 
And when I say that they offered no 
evidence, I would ask you please that 
when you consider this case, when 
you consider our arguments, when 
you go back in that jury room and you 
determine the rest of  this man’s life, 
please consider this. They offered no 
evidence and every one of  us in the 
beginning when we said -- what did we 
say? We said I have to be convinced, I 
have to see the evidence, I can’t make 
a decision until I see the evidence. 
That’s what we said. We have to see the 
evidence. 
 We kept our promise, we brought 
you the evidence. You know, they could 
have had Craig examined by a doctor. 
They had that right. They could have 
had a doctor examine him, and they 
could have had a doctor come in and 
challenge the testimony of  Dr. Gornet, 
who is our evidence. Challenge the 
testimony  of  Dr. Devin, who is our 
evidence, challenge the  testimony of  
Dr. Kennedy, our evidence. Doctor 
Boutwell, Dr. Feinberg, and Dr. 
McElheny. They could have brought 
someone in to challenge it. They 
didn’t. They could have challenged 
Craig’s claim of  pain and suffering. 

Motz, and Doug Heise and Mr. Parker, 
who is not here, and the members of  
that team for their courtesy and, frankly, 
their good fellowship. We had some 
fun during this case and, although it’s 
very, very serious business, it’s better to 
have a little fun on occasion, but please 
don’t ever misunderstand that any of  
the kidding around, any of  the joking, 
any of  the Monday-Monday, any of  
that stuff  in any fashion suggests that 
this isn’t critically important for both 
parties in this case, because  it really is 
a big deal.
 I want to thank Judge Lopinot, 
and I want to thank Susan for all their 
work and efforts and the whole group 
of  reporters who have been cycling in 
and out. It’s been a team effort. But I 
really have to thank you folks because, 
see, you’re the only folks here that 
really aren’t getting paid to be here. I 
mean, everyone else here is doing their 
job. Everyone else here is doing what 
they do for a living. And without your 
valuable attention and without you 
giving us our time, time that I know 
darn good and well you believe you 
could have spent better this week. I 
know darn good and well that some 
of  you when you were selected for 
this jury, you think, Oh, my God, but 
you did it and you did it and by doing 
it you discharged what I believe is the 
greatest civic duty any person can do 
as an American citizen. It’s a service to 
these parties, it’s a service to the court, 
and it’s a service to our community.
 This is a very, very unusual closing 
argument for me. In most cases that 
I’ve tried, in closing  argument I’m 
arguing about my evidence and I’m 
arguing  about their evidence, but they 
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They could have found -- they could 
have hired a doctor if  they could fi nd 
one who could say that when the man 
says he’s in pain and the man says he’s 
suffering, that he’s full of  baloney, they 
didn’t. They could have hired -- they 
could have hired a doctor to come in 
and testify that he was faking. They 
could have hired a doctor to come in 
and say he could work. They could 
have hired an economist. They could 
have hired an economist who could 
have come in and say that Mr. Gibson’s 
numbers were wrong. They could have 
hired an economist, but they didn’t. 
They could have hired an expert, a 
biomechanical expert. They could 
have hired a biomechanical expert to 
come in here and tell you that of  a 
230-pound man stepping on a man’s 
head when he’s unprepared for it under 
the circumstances that he was stepped 
on wouldn’t have ever caused this 
injury, but they didn’t. They could have 
-- they could have hired a vocational 
specialist. They could have hired a 
vocational specialist. Mr. Motz made 
statements to Mr. Spencer on the stand, 

‘Hey, did you go here, did you go here, 
did you do that?’ They could have hired 
a vocational expert to come in and say, 
‘Hey, Craig, here’s where you go, go 
fi nd this job, go fi nd that job.’ They 
could have hired a vocational expert to 
tell you there’s jobs that he could have 
done, realistically there’s jobs he could 
have done. They didn’t. They could 
have hired -- they could have hired a 
functional capacity person. I didn’t hire 
that functional capacity person.Just like 
I didn’t hire Gornet, just like I didn’t 
hire Devin, just like I didn’t hire any 
of  those doctors. All of  those doctors 
were his treating doctors. The only 
person who was retained to testify in 
this case was Mr. Gibson because you 
can’t -- you have to hire an economist. 
That’s it. They could have hired all of  
those people. They could have hired 
a vocational expert who came in and 
said when Craig Spencer said that he 
was in pain he wasn’t faking it. They 
could have hired someone to come in 
and say his limitations are ten pounds 
or light duty or God forbid he could lift 
his hands or fi sh or do anything. They 

didn’t. They didn’t; did they? 
 The evidence, the evidence, the 
evidence. They could have. They could 
have shown you evidence. They could 
have shown you evidence that Craig 
Spencer had had bad health in his life. 
They could have shown you evidence 
that he had a bad neck. They could 
have shown you evidence that he had 
been to doctors before. They could have 
shown you evidence that he missed all 
kinds of  work, but they didn’t because 
they couldn’t because there wasn’t any. 
There wasn’t any. They -- they -- and 
he found this -- and I appreciate trying 
this case when with Mr. Motz, but I 
found this extraordinary. They want to 
criticize his efforts at trying to fi nd a 
job? They want to suggest that under 
the circumstances he could be a safety 
expert? They want to go hire him some 
place to be a safety expert?  You know 
what they could have done? They could 
have brought someone in here from 
API and offered him that job; couldn’t 
they? All they would have had to do,  if  
you believe that he can do this, if  you 
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believe that he can do this, and you’re 
going to suggest that he’s a phony and 
he’s trying to turn this lawsuit into 
a lottery ticket, then why didn’t you 
bring somebody  in from API and say, 
‘Hey, we’ll take him, we’ll take damaged 
goods, we’ll take this guy with his 
bad neck,  we’ll take this guy with his 
nausea, his headaches, his vomiting, 
his depression, his crying spells. Let us 
take him. Let us buy that liability. Let us 
put him on our payroll, we’ll take him.’ 
They didn’t. If  he’s so qualifi ed to be a 
supervisor, if  he’s so qualifi ed to be a 
safety engineer, why didn’t they bring 
somebody and say ‘we’ll take him.’ It’s 
not an honest argument to suggest that.
 Now, in this case, ladies and 
gentlemen, you are going to be 
instructed by this judge and you’re 
going to be instructed in this case with 
the law, and I knew what the law was 
ahead of  time. We knew because they’re 
pattern instructions. And one thing 
that the Judge is going to tell you is that 
we have the burden of  proof. Mr. Motz 
doesn’t have to prove anything. We have 

the burden of  proof. We must prove 
by a preponderance of  the evidence 
more probably true than not true, 51 
to 49, that we have met our burden of  
proof, that we’ve proven to you that 
that man is hurt, that man is suffering, 
that man has incurred medical bills, 
that man is going to incur medical 
bills in the future, that man is going to 
have future surgeries, that man can’t 
work, that man has future lost wages, 
that man has past loss wages, that man 
has pain suffering, and he has lost his 
normal life. We have to prove that to 
you.  We have to prove every one of  
those elements to you, but just by 51 to 
49, and I believe, ladies and gentlemen, 
that you heard this evidence and you’ve 
been an extraordinarily attentive jury. I 
think we’ve proven it. I think we kept 
our promise. We promised you in the 
beginning what we would do. If  you 
think we kept our promise, then we’re 
going to ask you to keep your promise. 
But I’d like to say one other thing. Paul 
Motz is a great lawyer. Mr. Heise is a 
great lawyer. Now, when I told you 
that they didn’t bring you any evidence, 

when I told you they didn’t bring a 
doctor, when I told you they didn’t 
bring a vocational expert, when I told 
you they didn’t bring a biomechanical 
expert, when I told you all of  those 
things, I’m going to suggest to you 
there’s a reason why they didn’t. Y o u 
know what it is? They couldn’t fi nd 
one.
Mr. Motz: I’m going to object to the 
improper argument.
The Court: Overruled.

Mr. Keefe: I think that’s your inference. 
Why wouldn’t a guy who has this degree 
of  skill, why wouldn’t he have brought 
you evidence if  he could have found 
it? And if  there isn’t any evidence 
then haven’t we met our burden of  
proof? Haven’t we produced all of  the 
evidence on every single one of  those 
elements of  damage?
 I’d ask you to keep one other 
thing in mind. Craig doesn’t get to 
come back. No one does. This is his 
day in court. So when you’re deciding 
what kind of  damages to award him, 
remember, fi ve, ten years from now if  

practice tips continued from page 63



Volume 20, Number 1 l Winter 2018 Trial Journal 65

practice tips continued on page 66

these surgeries don’t work and he’s still 
in pain and he still can’t fi sh and his 
life is still in the -- as Dr. Gornet said 
-- trash, he doesn’t get to come back.
This is his only day in court. And please 
know that when I ask for damages in 
this case, I am asking for numbers, I’m 
only making suggestions for numbers. 
This is the part of  the case that’s scary 
for me because I get worried, and these 
numbers that I’m going to suggest to 
you are my numbers, they’re not  Craig’s 
numbers. He doesn’t even know what 
my numbers are. He’s trusted me just 
like he trusted all of  these doctors, 
and the numbers that I’m going to ask 
you is that I’m going to ask you for 
numbers and if  those numbers bother 
you, if  you think they’re too high, don’t 
blame Craig, blame me. And if  you 
think they’re too low, don’t blame Craig, 
blame me. These are just suggestions 
that I’m going to make to you based 
upon the evidence, and as you consider 
the evidence please consider some of  
these jury instructions which the judge 
is going to  give you.
 Proximate cause. We must prove 

that that act of  that man stepping on 
that other man’s head was a proximate 
cause of  the injuries and damages we 
are claiming. You will be instructed. 
Proximate cause means, straight from 
the jury instruction, “It need not be the 
only cause, nor the last or nearest cause. 
It is suffi cient if  it combines with some 
other cause to bring about the injury 
complained of.” In other words, if  you 
contributed to put him in that position, 
you are legally responsible.
 In addition to that, you’re going to 
be instructed on another instruction 
because it was over and over again the 
cross examination of  the defendant.
He had this pre-existing condition. He 
had this pre-existing condition. He had 
degeneration, he had bone spurs, he had 
this, he had that. And I was listening 
to it, and as an offi cer of  the court I 
have a responsibility to allow everyone 
to present their evidence. But there’s an 
instruction. The law knows this and so 
you’re going to also be instructed that 
you may not -- you may not deny his 
right to a full recovery  because this 
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occurrence, this injury resulted in an 
aggravation of  a pre-existing condition.
That is the law of  the State of  Illinois. 
Not Judge Lopinot’s law, it’s Illinois 
Supreme Court law. That’s the law.
Just because he had that pre-existing 
condition, you’re going to be instructed 
by this judge and by the Supreme Court 
of  Illinois, just like every other jury 
in the State of  Illinois is going to be 
instructed, you may not -- you may not 
deny him a full recovery.
 And fi nally, you’re also going to 
learn that the law in the State of  Illinois 
is, quite frankly, it’s mandatory. And the 
law of  the State of  Illinois is -- can we 
approach just for a second?

(The following proceedings were had 
in open court:)
Mr. Keefe: Ladies and gentlemen, you 
swore an oath, you’re offi cers of  the 
Court. Throughout this entire trial 
every time you came in everybody 
stood up. You know why? It’s because 
you’re offi cers of  the Court. You have 
that badge on. You’re an offi cer of  the 

Court. And as an offi cer of  the Court 
you swore an oath to enforce the law, 
to enforce it as the conscience of  the 
community. Please look at this word.
That word says must. Doesn’t say may, 
it doesn’t say half  damages, it doesn’t 
say that’s enough, that’s too much, it 
doesn’t say is that there’s a limit on what 
there is. The law says that you must 
fi x the amount of  money which will 
reasonably and fairly compensate him. 
Reasonably and fairly compensate him. 
Doesn’t mean half  damages. It doesn’t 
mean fi fty cents on the dollar and it 
doesn’t mean that he gets to come back 
because this is his day in court. I would 
please ask you to remember that in 
your considerations. It’s must.
 Now, there are some numbers, 
ladies and gentlemen, I think you’re 
not going to have any trouble with, no 
dispute. One element of  the damages 
that you will be told that we have in this 
case is -- and so you know, this is the 
verdict form. That is what you will -- 
not that size, but -- I’ve been in the jury 
room, it ain’t that big, so I mean -- but 
this is the verdict form. This is the form 

that you will be asked to fi ll out. And so 
when you come to your deliberations 
that’s what you have to fi ll out guided 
by, I hope, all of  those things that I’ve 
told you, which is, number one, the 
evidence. The evidence. Who presented 
it? Us. Who didn’t present it? Them. 
How compelling was the evidence? I 
believe it was compelling. Number two, 
guided by the law. You must. You must 
fully and fairly compensate him. Not 
may, you must.
 One number which is 
uncontradicted, it’s his past medical 
expenses.
Mr. Motz: May I approach real quick?
The Court: Yes.
Mr. Motz: Just for the record, my 
objection is assumes facts not in 
evidence. This number and no number 
of  the prior medical treatment were 
produced. I’m just putting my objection 
on the  record.
The Court: Okay. It’s overruled.
Mr. Motz: Thank you, your Honor.
(The following proceedings were had 
in open court:)
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Mr. Keefe: There’s been nothing. Now, 
that is the last page of  this document, 
which is Plaintiff ’s Exhibit No. 1. It’s in 
evidence. I mean, it’s Heffner something 
orthopedics. It’s Dr. Kennedy, surgery 
fees medical expenses, it’s physical 
therapy, it’s medicine, it’s pain injections, 
it’s acupuncture. It’s everything. That’s 
how much money it’s cost him to get 
him to where he is right now. That’s 
how much money it has cost him to get 
him there.
 So, ladies and gentlemen, as 
it relates to what the jury -- what 
the law says, that’s his past medical 
expense. There’s no issue about that. 
$140,318.04. Would you write that, 
please? Thank you.
 Now, the next element of  
damage, which again there’s been no 
contradiction in the evidence, is that 
there’s the next evidence of  damage has 
to do with his future medical expenses 
because that $140,000 hasn’t gotten 
very far. It’s got him in this position. 
Now, we brought you evidence and 
we brought you evidence where we 
have uncontradicted evidence what 

his future medical expenses are going 
to be. Now, this is what the evidence 
is because the evidence came from Dr. 
Gornet. This is his sworn testimony. 
And Dr. Gornet said – I said, “Tell the 
jury what it’s going to cost.” I asked 
him that just two days ago. A two-level 
cervical disc replacement, and this is 
an uncomplicated fashion, the charges 
between assisted spinal cord monitoring 
surgery fees and surgeon’s charges 
are approximately $95,000.” Shocking 
number. This is the world we live in, 
folks. Medical care is expensive. He also 
says the implants, hospital, anesthesia 
costs are probably another 60. 50 to 60. 
So, folks, that’s either 145 to $155,000  
just for the disc replacements. Just for 
the disc replacements.
 Now, Dr. Gornet was asked 
about the cost of  a fusion, because, 
remember, Dr. Devin says, I don’t think 
he should have a disc replacements, 
I  recommend a fusion. The fusion 
charges for a fusion -- for a single-level 
fusion, it’s 30 to $40,000 for surgeon 
and assistant fees and approximately 
$25,000 for facility fees. Now, that’s 

$65,000 for a one-level fusion. Now, 
remember, Dr. Devin wants to do a 
two-level fusion. Dr. Gornet doesn’t 
recommend that, but that’s what Dr.  
Devin wants to do is a two-level fusion. 
So two-level fusion, if  it’s going to 
be 30 to $40,000 for assisted fees to 
do one level, I think it’s pretty safe to 
assume to do two levels it’s the same 
facility fee. But to do a two-level fusion 
it’s going to cost, what, 60 to $80,000. 
Expensive. Shocking numbers. This is 
our world with medical expenses now. 
So if  we go with Dr. Gornet’s approach 
is that we’re looking at, what, we’re 
looking at about a 145 to $155,000 for 
the disc replacement. 
 But Dr. Gornet doesn’t recommend 
the fusion, he recommends the 
rhizotomy. He says because of  what’s 
going on in Craig’s head and there 
was a question about C2-C3, did Dr. 
Kennedy do something here that 
shouldn’t be done? You know, Dr. 
Kennedy did what he did and they take 
him as they fi nd him. That’s the law. 
So with respect to that level above, Dr. 
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Gornet says, Hey, even if  I replace the 
level at C3-4, even if  I replace the disc 
at C6-7, this guy’s still got problems 
at C2-3, which is why I wanted you 
to hear the testimony of  Dr. Boutwell 
because Dr. Boutwell says C2-C3, that’s 
the area. When Dr. Kennedy fused him, 
the level that we’re talking about doing 
these fusions, what does he say? You’re 
fusing into a disc space that’s trashed, 
it’s already trashed. We showed you the 
pictures, not them. We showed you the 
MRIs, not them. We showed you the 
evidence, not them. And so if  we go 
with what Dr. Gornet is talking about, 
he would do a two-level fusion, which 
would be 155 to $165,000 and he would 
look at rhizotomies. Rhizotomies every 
year for at least once or twice a year. 
And Dr. Gornet talked about that. 
For the rhizotomy, the fee is usually 
a couple of  thousand dollars for the 
professional who does it and then the 
facility fee is approximately $10,000. 
Now, if  Craig goes with a two-level 
fusion and in addition to that he goes 
with the rhizotomy, then what’s he got, 

27 years of  his life where they’re going 
to zap his nerves once or twice a year? 
If  it’s one time a year then you can take 
twelve and multiply it by 27. One time 
a year. That will be the cost of  these 
rhizotomies. And twelve multiplied by 
--
Mr. Motz: Show my objection to facts 
not in evidence.
The Court: Noted.
Mr. Keefe: Twelve multiplied by one 
time a year is $324,000. On the other 
hand, if  he has to have two a year, in 
addition to his disc replacement, then 
two a year for the rest of  his life, 27 
years, is $648,000. Shocking numbers.
Huge numbers. Stunning numbers. But 
it costs a lot to fi x something that’s 
that broken. On the other hand, if  you 
believe that Craig is going to go with 
Dr. Devin and Dr. Devin does his 
fusion, then we know what that costs. 
So it’s going to be for you to decide 
on future medical. You’re either going 
to have to decide, if  you go with Dr.  
Gornet and -- if  you could put right 
here to the left here -- if  you go with 
Dr. Gornet you will have $155,000 for 

the disc replacement and you either 
have $324,000 or $648,000 for the 
rhizotomies. So what you would do, 
please, is just put 324 and then below 
that please put 648. On the other hand, 
if  you go with Dr. Devin and you have 
a fusion, one-level fusion is 30 to 40 
plus the facility fee, so that would be 65 
,and he wants to do a two-level fusion, 
so that’s 30 to 40 times two plus 25. 
So that would be any place between 
$85,000 and $105,000. Please put that 
in this. If  my math is right. If  my math 
is wrong, I know the jury will correct it.
 Folks, there’s no contrary evidence. 
It’s a huge number, but ladies and 
gentlemen, you said, you swore an oath 
that you would enforce the law. That’s 
what the law is. That’s what the law is. 
He has a right to those numbers.
Court Clerk: Five minutes.

Mr. Keefe: I’m just going to add it 
on now. Let’s talk about lost wages. 
Again, Mr. Motz made an argument 
that I thought was pretty interesting. 
He made an argument when he cross 
examined Mr. Spencer, he said, you 
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know, ladies and gentlemen, he said  
Mr. Spencer is so qualifi ed. I mean, 
he could be a general foreman. And 
I thought to myself, Mr. Motz, you’re 
right, I never thought of  that. What a 
great ending that would have been to 
his career. I mean, a man who had 25 
years of  work with his tools, a man who 
had 25 years of  loving his job, a man 
who chased jobs all over the country, 
a man who had a passion for his job, 
and a man who knew how important 
safety was, and a man who was a leader 
of  men. Ladies and gentlemen, if  that 
would have been Craig Spencer and his 
career, but for being stepped on, would 
have continued on, then he could have 
been a general foreman, and if  he could 
have been a general foreman -- Debbie, 
please, thank you -- then he gets the 
high number because the high number, 
which was uncontradicted, present cash 
value, past and future, was $1,727,859. 
Shocking number, you bet it is, but I’m 
going to tell you something, that’s what 
working people are supposed to get 
paid when they are as good at their job 
as Craig Spencer is.

 Now, Mr. Gibson gave a low 
number. Now, the low number he 
gave is $1,147,213. Now, ladies and 
gentlemen, that number presupposes 
that tomorrow -- tomorrow morning 
-- that number presupposes that 
tomorrow morning that Mr. Spencer is 
going to go fi nd a job and somebody’s 
going to hire him in the morning 
and pay him $50,000 a year. That’s 
what that number presupposes. That 
number presupposes that that person, 
that man is going to fi nd an employer 
who is going to hire him, who is going 
to take him, damaged goods and all, 
who is going to take him with his bad 
neck, take him with his depression, 
take him walking around like that, this, 
take him when he throws up when he 
has to ride long, and hire him and buy 
that liability. That’s what that number 
presupposes. And they’re going to give 
him $50,000 and give him benefi ts and 
give him insurance. That’s what that 
number presupposes. This number -- 
this number is based on the evidence. 
And to criticize him for preparing a 
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document because he’s a record keeper 
of  the places he looked and said, well, 
you’re lying to us, you didn’t actually 
apply at all these places. If  he wanted 
to lie about it, why would I introduce 
the document? Did I think that Mr. 
Motz wasn’t going to look at it and see 
that nobody was taking his application? 
Who wants to take an application from 
a defective product? Who wants --
Mr. Motz: I’m going to object to 
motion in limine that argument.
The Court: Sustained.
Mr. Keefe: Who wants to? Who wants 
him? If  somebody on this jury knows 
somebody who wants him, then when 
this case is over would you tell him 
where to call and where they’re taking 
an application?
Mr. Motz: Same objection.
The Court: Sustained.

Mr. Keefe: Ladies and gentlemen, 
one of  the things that you’re going to 
learn in this case, and one of  the most 
important jury instructions, which 
is why our system of  government 
is so good, is that you bring your 

common sense to this jury. Common 
sense. Follow the number where your 
common sense takes you.
 And now let’s go to pain and 
suffering. Is Craig Spencer faking his 
pain? I mean, seriously. Do you believe 
based on this evidence that he’s faking 
his pain? I mean, his dignity and his 
self-respect are gone. He’s treated for 
depression. Why would he make up 
this pain if  it makes him feel so bad? 
Lord Almighty. Why would he make 
up his pain when the uncontradicted 
evidence is he loved to work? Why 
would he make up his pain when the 
uncontradicted evidence is he loved to 
fi sh? Why would he make up his pain 
when the uncontradicted evidence is is 
that he loved to be active? Why would 
he fake that? Why would he fake that? 
Do you really think this man came into 
this court, raised his right hand, swore 
under oath and said my life is miserable 
and he’s lying? That man is hurt and 
that man has been hurt, and I’m going 
to tell you, in our society guess what we 
do? We value our good health; don’t 
we? Good health is something that 
we value. I was thinking about it last 

night. We pray for good health. How 
many times have you heard somebody 
say if  you got your health, you got 
everything? Haven’t you heard that? 
I’ve heard it for years. 
 How about this? My son. My 
son and his wife, we have our fi rst 
grandchild. His name is Max. When we 
got the call that Max had been born, 
we didn’t ask how big he was, we didn’t 
ask what his gender is. What did we 
say? Are mom and baby okay? That’s 
what we do in our society. We value 
our health and we value these things. 
An auto accident. What’s the fi rst thing 
somebody says? Was anybody hurt? 
This is who we are as a people, ladies 
and gentlemen. This is who we are as 
a society. We value our health and his 
health is gone. He lives every day in pain 
and he lives every  day suffering. And 
so with respect to the loss of  normal 
life, in respect to his pain and suffering, 
his pain and suffering – where are we 
on the pain and suffering? Down here. 
He’s had six years -- now remember, 
this has turned out to be, according to 
his life table, now he may live longer 
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because of  his mom and dad, he’s got 
six years of  his sentence served. Six 
years of  the hell he’s told you about 
with pain and suffering and depression.  
Depression. Depression. It robs you.It 
takes your soul away. Depression. He’s 
had six years of  that very sentence, 
and I’m going to suggest to you that 
for six years, it is my suggestion the 
number of  $1,000,000 for that six 
years he’s suffered is a fair number. 
You may think it’s too high and, if  you 
do, you’ll decide. All I can do is make a  
suggestion.
 Past. Thank you. Yes, ma’am.
 But he’s got 27 years of  his sentence 
left to serve. And if  he lives as long as 
his mom and dad did, he’s got longer 
than that to serve. And so what do you 
give him for that? Now, the surgery may 
help him, and he’s hopeful and it might, 
but remember he doesn’t get to come 
back. He doesn’t get to come back. I’m 
going to suggest for the remainder of  
his sentence – the remainder of  that 
sentence I’m going to suggest that he 
be awarded $3,000,000. My suggestion. 

You don’t have to follow it. You don’t 
have to do anything other than what 
you believe you want to do. But I recall 
the testimony of  Dr. Boutwell whose 
dedicated her life to taking care of  
pain, and she testifi ed yesterday-- she 
said I’m convinced that being able to 
remedy someone’s pain is a way to 
change their ability to participate in the 
joy in the world and the people around 
them, and as that turns out I’m grateful 
that’s actually true. Maybe he’ll get some 
relief. But if  he doesn’t, please know he 
doesn’t get to come back. And suffering 
says suffering because that’s suffering. 
That’s depression. That’s the shame of  
sitting in front of  thirteen strangers 
and crying like a baby. That’s suffering. 
Suffering is depression and losses of  
life.
 Ladies and gentlemen, this is 
the Olympics, and I was watching 
the Olympics last night and was  
watching these young people and their 
exuberance to compete. They were 
doing what was passionate for them. 
They were enjoying their life. And it 
occurred to me as we were watching 

the Olympics I thought to myself  -- 
and this is going to sound corny -- we 
hold these truths to be self-evident. 
People are entitled to life, liberty, and 
the pursuit of  happiness.
The Court: Mr. Keefe, you have fi ve 
minutes for the rest of  your argument.

Mr. Keefe: Thank you. And so, ladies 
and gentlemen, pursuit of  happiness. 
Let me tell you about the pursuit of  
happiness. His happiness was fi shing. 
His happiness was hunting. Look at 
this picture. That’s happiness. That 
was his pursuit of  happiness. That was 
him. He had a life that he was living. 
He embraced it, and he loved it, and he 
doesn’t have it anymore. In addition to 
that, this was his life. That’s him. That’s 
the Craig. He’s on top of  the world, 
happy. He had a right to be happy. 
They’ve taken it away from him. He 
can’t do it anymore. They broke him. 
They have taken his soul.  Debbie. I’m 
going to suggest those two numbers 
as well for loss of  a life. $1,000,000 for 
the loss of  past and $1,000,000 for the 
future loss.
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 Ladies and gentlemen, I can’t tell 
you how much I appreciate it. I’d just 
like to remind you, he had a right. 
He had a right to live his life without 
pain. He had a right to live his life as 
a working person. He had a right to 
his dignity. He had a right to enjoy 
his weekends because he had worked 
all week. He had a right to enjoy his 
vacations because he worked all year. 
Those rights have all been taken away 
and only you, ladies and gentlemen, can 
make him whole. Thank you.

The Court: Okay. I’m sorry, ladies and 
gentlemen, but there’s been a request to 
take a short break here before we go 
with the next argument so we’ll take 
fi ve minutes, as short as we can, and 
we’ll be right back.

(Recess.)
The Court: Okay. Mr. Keefe, there 
was something that you wish to correct 
very briefl y?
Mr. Keefe: Yes. Thank you, Your 
Honor. Ladies and gentlemen, when 
we were writing these numbers 

here, I just noticed that there was 
a  misunderstanding. The amount 
of  money that we believe is fair 
compensation for his future loss of  
life, enjoyment of  life was three.
The Court: Okay.
Mr. Keefe: What I was telling you was 
I thought the amount should be the 
same for pain and suffering. So I just 
wanted to make that clear.
The Court: Thank you, Mr. Keefe. 

Mr. Keefe: And in addition, so that 
there’s no misunderstanding, ladies 
and gentlemen, we don’t want your 
sympathy. So Mr. Motz, you don’t 
have to tell us that we don’t want his 
sympathy because you don’t want his 
sympathy. All he wants is justice. Let 
me tell you something else. I was with 
you. I was with you until you actually 
had -- you actually had the audacity to 
say that you’re going to take credit for 
the marriage of  Suzanne and Craig. 
Are you actually saying that because 
you stepped on his head that cost him 
his marriage with Yvonne and he met 
Suzanne and you get credit for his 

marriage, you get credit for his hope, 
you get credit for making his life better? 
I hope he didn’t say that. And optimism. 
He was optimistic when he took that 
fi rst pain injection and the second and 
the third one and the fi fth one. Nine 
of  them. He was optimistic when he 
got acupuncture, he was optimistic 
when he got physical therapy, he was 
optimistic when Kennedy said he’d fi x 
him. Kennedy said he’d fi x him. Now 
he wants you to believe that another 
doctor is going to come in and do a 
salvage operation and he’s going to be 
all better and he’s going to get to the 
top of  that mountain? Come on. This 
is a salvage operation. He isn’t going to 
be all better. But he does hope and he 
should hope and people have to hope.
 And employable? When is he going 
to tell you if  he’s so employable why 
don’t you hire him? Why doesn’t API 
hire him? That’s baloney. It is baloney. 
And the numbers that I gave, three 
million and three million, they factor 
in the fact that he’s going to get better 
because he’s got 27 years or maybe, if  
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he lives as long as his mom and dad, 37 
years of  this sentence left to go. One 
million for six years, three million for 
37 years. I have factored in that hope, 
Mr. Motz. I factored that in. I thought 
long and hard about those numbers. I 
factored in that maybe his pain will get 
a little better. I factored that in. Thirty-
seven years. Who starts feeling better 
when they get older? For the younger 
members of  the jury, I’ve got news for 
you, it doesn’t happen. But he signed 
up for a full lifetime. We all did. God 
gave us all the right to life. A full, happy, 
productive life. God gave him the right 
to stand on top of  that mountain, and 
only you can give him justice.
 The number that I’m going to 
suggest to you, and I’m not so sure that 
it’s even high enough, but the number 
that I’m going to suggest to you is total, 
and it’s ten mill -- would somebody --
Ms. Eastridge: Yes.
Mr. Keefe: -- the total number of  
damages in this case are $10,643,000.
That is justice. That is his right. That is 
the right that I respectfully submit, in 

fact, that I implore you, to award. It’s a 
number. Is it a shocking number? It is. 
But it’s decided on the evidence. We 
offered evidence, they offered nothing. 
We told you what the truth is, he told 
you a fairytale. Wow. His whole life 
changed. Yeah, his whole life changed 
when he met Suzanne. When did API 
become a third-party benefi ciary to 
their marriage?  How can they claim 
credit for their marriage? You didn’t 
get them married, API. God put them 
together. And only you, ladies and 
gentlemen, can make him whole, and 
that’s the number it’s going to  take.
 Thank you very much.
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Haibeck & Associates Legal Nurse Consulting
Synergy Settlement Services

Planet Depos
OrthoClick, LLC

Medivest Bene t Advisors, Inc.
MediVisuals, Inc.

JJ Capital Group, Inc.
Wintrust Wealth Management

Record Reform (a MedQuest Co.)
Rubin Law, A Professional Corporation

Magna Legal Services
vrsus

FindLaw, a Thomson Reuters Business
Advocacy Digital Media

Robson Forensic
Pacey & Associates, Legal Nurse Consulting

Wells Fargo Private Bank
Oasis Financial

Ametros Financial Corp.

as of November 6, 2017
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