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Why It Probabilistically Makes Sense To Go To Trial

by Adam J. Zayed

 There is an elegance to the 
practice of  trial law and a purity to a 
case resolved via trial.  There is also a 
mathematical purity to cases resolved 
at trial. Insurance companies and 
large corporate interests spend a lot 
of  time and money analyzing case 
data, variables and regressions. The 
last thing the insurance companies 
want a case to be about is the damages 
plaintiff  is entitled to under the law. 
The insurance companies want nothing 
more than for the beauty of  the law to 
be contorted to throttle the humanity 
of  our cases. It is also important to 
keep in mind that insurance companies 
want our cases and our clients’ lives to 
be defi ned and valued by their internal 
company decisions, data, variables and 
regressions.
 This article is an attempt to 
discuss some of  the basic statistical 
and negotiation tools that can be used 
to defi ne and fl esh out the structure 
of  what we do as trial lawyers. All of  
us trial lawyers have a great deal of  
experience negotiating and working up 
cases, but I think that this article will 
be insightful for those of  us who don’t 
have much experience with formal 
negotiation structure, statistics and 
game theory. The framework espoused 
by this article should also present a lens 
for viewing the trial system.

Basic Probabilistic Case Valuation
 Let’s take a potential case with a 
20 percent chance of  plaintiff  losing 
a motion for summary judgment (and 
thus the case is worth $0) and an 80 
percent chance of  going to trial. Let’s 
say that if  the case goes to trial, out of  
the remaining 80 percent probability 

there is a: 10 percent chance of  the verdict being $3,000,000; 10 percent chance 
of  the verdict being $1,000,000; 20 percent chance of  the verdict being $500,000; 
20 percent chance of  the verdict being $200,000; and 20 percent chance of  the 
verdict being $0. This case has a probabilistic value of  $540,000.1 

Negotiation Basics 
 I think that the following is likely a common experience shared among trial 
lawyers: we go to a pretrial or a mediation with an idea of  our case valuation, and 
then we are stonewalled by the defense’s absurdly low valuation and recalcitrant 
offers. As trial lawyers, of  course we’re experienced negotiators—this is not our 
fi rst rodeo—and we’re not phased. Our terrifi c pretrial judge or mediator suggests 
keeping the process going: fi nding out how much money the insurance company has on the 
case. We had a game plan going in, but now we are almost recklessly trying to fi nd 
out the high dollar amount as determined by an insurance company.
 I suspect that like many others, I started negotiating personal injury cases 
without a basic framework for thinking about negotiation. It’s easy to say we won’t 
go below $x, but when a terrifi c judge or mediator suggests hanging in there, it 
can be very tempting to at least listen to what the defense has to say about their 
top dollar. It is tempting to compromise in order to get to a point where we 
hear the insurance company’s top dollar. I posit that this is all wrong. I think an 
understanding of  the basic framework for thinking about negotiation will help 
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endow trial lawyers with the resolve to confi dently turn down a lot of  money—an amount determined by an insurance 
company—in order to do right by the client and pursue full value.  

BATNA, Reservation Price & ZOPA
 Some of  the most well-known tools for thinking about negotiation theory are the BATNA (best alternative to a 
negotiated agreement), the reservation price and the ZOPA (zone of  possible agreement).2,3,4 The BATNA is fairly self-
explanatory: I suggest that for both plaintiff  and defendant, the reasonable BATNA is a verdict. Of  course, plaintiffs and 
defendants frequently have differing views on their BATNAs, e.g. using the probabilistic case valuation fi gures above, the 
defendant might think they have a much more signifi cant chance of  winning on their motion for summary judgment, a 
better chance of  winning at trial and that a jury award would be lower than that anticipated by the plaintiff. Their BATNA 
might be $400,000.  
 Reservation price is different from the BATNA. In the context of  litigation, I suggest reservation price is the highest 
amount the defendant will actually pay, and, conversely, it is the lowest amount a plaintiff  will actually take. In most 
negotiations, a buyer might set their reservation price lower than a BATNA, and a seller might ask for a premium above 
their BATNA. Again using the example above, I think it probably behooves plaintiffs to set their reservation price lower 
than their BATNA (or the probabilistic case value), and this is because of  concerns such as attorney fees, time value of  
money, and case expenses to get to trial. The defense views things somewhat differently: the time value of  money rewards 
defendants for delaying, and defense attorneys are incentivized to string things along in order to earn attorney fees. Cost of  
defense is obviously a primary concern incentivizing an insurer to pay an amount above their BATNA. In the graph below, I 
have set the defense reservation price at $575,000 and the plaintiff  reservation price at $350,000. This graph refl ects a fairly 
easy and somewhat unrealistic negotiation with a ZOPA between $350,000 and $575,000. That means the negotiating tug of  
war should take place between $350,000 and $575,000.  

 

 A more realistic negotiation can be seen in the graph below. The plaintiff ’s BATNA is $540,000, and given concerns 
such as case expenses, time value of  money, the client’s willingness to go to trial, and attorney fees: the reservation price is 
$450,000, whereas the defendant’s BATNA is $200,000, and their reservation price is $250,000. There is no ZOPA in this 
second example. Given the assumption that the $540,000 probabilistic case value is objectively correct, the defendant is 
either wrong in their evaluation or they are unreasonable.  

 

 As stated above, I think our wonderful judges and mediators would typically push to bring the parties to an accord. I 
posit that the plaintiff  should remain vigilant and refuse to bargain if  they are confi dent with their valuation, their BATNA 
and reservation price. That being said, using the set of  assumptions above, this case objectively has a 60 percent chance of  an 
award less than $450,000 inclusive of  the probability of  a not guilty verdict and losing on a motion for summary judgment.
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Game Theory: One Period Game/
One Trial
 I suggest that basic principles of  
game theory5 can be descriptive and 
helpful in terms of  understanding 
case selection for trial lawyers. Game 
theory is a model for understanding 
the interaction among decision makers. 
In the examples below, positioning 
plaintiffs and defendants as two 
decision makers can illustrate that 
via case selection and a willingness 
to take good cases to trial, plaintiffs 
have a clearly dominant position over 
insurers. On the other hand, not every 
law fi rm makes a willingness to try 
the case a priority in terms of  case 
selection. This sets up law fi rms who 
accept cases they are unwilling to take 
to trial for domination by the insurance 
companies.
 One of  the most common 
demonstrations of  game theory is the 
prisoner’s dilemma. In the scenario 
below, the values are arbitrary, and they 
represent the cost to two prisoners 
who were caught and interrogated 
after committing a criminal act. Both 

prisoners must choose whether to 
cooperate (not rat the other out) or 
defect (rat the other out). If  they both 
choose to cooperate, they each suffer a 
-1 loss. If  they both defect, they each 
suffer a -5 loss. If  one defects (rats the 
other out) while the other cooperates 
(and remains silent), the defector 
gets a 0 where the poor prisoner who 
cooperated suffers a -10 loss.6 In 
this case, choosing to cooperate is a 
dominated strategy. This is because 
all rational players of  this game will 
choose to defect.7

 Adapting game theory to personal 
injury litigation, it is reasonable to 
conclude that taking a settlement 
posture is a dominated strategy. The 

graph below refl ects the payoffs for 
plaintiff  on the x-axis and defendant on 
the y-axis. This example illustrates that 
taking a trial posture is the dominant 
strategy assuming the case is legitimate, 
and the trial lawyer is willing to take 
the case to trial. Taking a settlement 
posture in the course of  a litigation 
can lead to a settlement, but should the 
defense take a trial posture, plaintiff  
will end up with a lower settlement 
award and will unfortunately be in a 
dominated strategic position.  

 Using the example of  a law 
fi rm that takes cases involving 
minor impacts, minimal treatment, 
limited or no future damages, and/
or substandard insurers, for example, 
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taking the case from the very outset 
is a dominated strategy. Over time, 
should the defendant/insurer choose 
to litigate the case to trial the plaintiff  
will be dominated. The only hope for 
a fi rm that takes such cases is to (a) 
collect nuisance value, (b) try the case 
and collect a minimum amount, or (c) 
pursue an a bad faith excess verdict.8 
The game below also suggests that 
the Illinois minimum auto insurance 
limits are too low to allow trial lawyers 
to actually litigate the case unless the 
goal is a bad faith verdict.  Conversely, 
these policies are so low that insurance 
companies are highly incentivized to 
act in bad faith at all times.  

 
 

 

 Using the fi gures from the 

probabilistic case value graph and the 
negotiation graphs above, it is clear that 
if  the case can support it, taking a trial 
posture is the dominant strategy for 
plaintiffs. 
  

 The defendant can choose to pay 
something reasonable, or they will fi nd 
themselves in the courtroom. If  the 
case goes to trial, the plaintiff  has the 
opportunity to go for the high end of  
the probabilistic case value spectrum. 
That being said all of  these games and 
the graphs above refer to one case, one 
trial, and a one period game.  

Multi-Period Game/Trials Over the 
Life of  a Firm
 As trial lawyers, we only get 
one chance to try a case. Using the 

probabilistic case valuation table above, 
that case has a 60 percent probability 
of  yielding an award less than the 
probabilistic case value. If  that same 
case is tried 100 times, the value of  
the verdicts is going to come closer 
and closer to $540,000 on average. 
If  the trial fi rm/trial lawyer’s career 
is viewed as a multi-period game, I 
posit that, probabilistically, settlement 
is one of  the most deleterious actions 
that a trial lawyer can take in terms 
of  securing full value for their clients’ 
cases. Assuming a trial lawyer’s career 
is 100 cases, using the probabilistic case 
valuation framework and a settlement 
fi gure of  $250,000, representing the 
defense’s reservation price, on average, 
$290,000 of  value is left on the table 
per case. Over a period of  100 cases 
that amounts to some $29,000,000 in 
gross settlement value left on the table 
as insurer surplus.

Conclusion
 It’s hard to take cases to trial.  
Clients don’t always have the resolve, 
and for us trial lawyers, there are only 
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so many hours in a day. The takeaway 
from this article is: if  a lawyer/fi rm 
cannot afford to take a case to trial, 
maybe they shouldn’t take the case. 
Probabilistically, I can confi dently say, 
my fi rm can only afford to take cases 
that will go to trial unless the defense is 
willing to overpay.
 I see a lot of  commentary on the 
trial lawyer listservs about how we 
collectively need to fi ght the shrewd 
ways of  the insurers in an effort to get 
them to more reasonably assess cases. 
Until that fi ne day when insurers pay 
reasonable amounts, it should be fairly 
obvious that an unreasonably low offer 
is, in a way, a gift to our clients. It opens 
the door for good trial lawyers to seek 
the high end of  the probabilistic case 
value spectrum and/or to achieve the 
true probabilistic value of  the cases 
they handle over their career.
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